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ABSTRACT 


This thesis describes and analyzes the development 
of the securities regulation of take-over bids in Ontario and 
prbervtaitrom the events ‘that led to the initial legislation 
in 1967 up to the present day. The focus is on the policy 
reasons and theoretical basis for the tremendous increase in 
such regulation. Government reports and actual take-overs 
eresLrelerred to throughout. Two Significant changes, -the 
introduction of the follow-up offer obligation and the 
restriction of the stock market purchase exemption, are 


examined in detail. 


The prime motivation behind the securities 
regulation of take-over bids is to protect the offeree 
shareholders. The motivation is laudable and the present 
legislation provides a great deal of protection to offeree 
shareholders. It is discovered, however, that many of the 
changes are a reaction to perceived abuses of the regulatory 
scheme and may have taken place without sufficient 
consideration of their theoretical bases or economic 


consequences. For this reason many of the developments are 


quite controversial. 


The thesis provides all the background necessary to 


understand the controversies and the reader may draw his own 
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conclusions, but in the writer's opinion the securities 
regulators have been over zealous in their regulation of 
take-over bids and some of the developments in this field 


should be reconsidered and modified to lessen their adverse 


effects on business. 
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PREFACE 


Take-over bids were not subject to substantial 
pequlatton in Canada until 15 years ago with the introduction 
Sreiner securities Act, 8.0. 1966, ¢c. 142 which was proclaimed 
PICO GCe May Il, 7 Peo) (nereinatter the:"O1ld).0.S.As 6. 7Thiseis 
surprising considering the number of articles in the financial 
pages and even the front pages of Canadian newspapers on 
take-over bids. Indeed, regulation of contested take-over 
bids has become the most visible, demanding and controversial 


function of the Ontario Securities Commission. 


This increase in the regulation of a vital 
component of the capital markets in Canada is worthy of study 
both for its own sake - because of the dollars involved - and 
because of its import both for securities regulation) and: for 
government regulation in general. This thesis studies this 
increase in the regulation of take-over bids by identifying 
changes in such regulation in Ontario and Alberta between 
1967 and the present. The methodology is to follow the 
development of such regulation in a chronological 
progression. The relevant government reports are studied 


thoroughly and practical examples are used wherever possible. 
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Ontario has been the traditional leader in 
securities regulation in Canada and the paper concentrates on 
developments in Ontario with references and comparisons to 
Alberta where appropriate. Developments in Britain, the 
United States and at the federal eve Canada are also 


porerred tOlit they have Nad a significant e&tect, an Ontario 


or Alberta. 


The development, theoretical basis and enforcement 
of significant changes such as Ontario's follow-up offer 
obligation and the restrictions on the stock market purchase 
exemption are examined in detail to uncover the underlying 
themes, issues and problems of the securities regulation of 


take-over bids. 


Unless the context implies otherwise both the 
offeror and the target or offeree company are public, 
distributing companies trading on a Canadian stock exchange. 
Tt should be noted that the section numbers in Part IX of the 
Old 0.S.A. moved forward one number in the Revised Statutes 
of Ontario, 1970. References to the Old O.S.A. in Chapter 


III and thereafter use the section numbering from the Revised 


Statutes. 
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CHAPTER. 1. 


POTENTIAL FOR "MISCHIEF" IN A TAKE-OVER BID 


"The take-over bid is perhaps the most 
dramatic-socecunrence in corporateslife.s «Its 
success or failure often has incalculable 
consequences for affected parties. Because 

of this dramatic quality,. abuses or inequities 
that#toceur sin connection.with such bids often 
achieve ‘great notoriety" 


In general terms a take-over is the acquisition of 
control of, one company, the target company, by another. A 
take-over bid, again in general terms, is one technique used 
to carry out a take-over and consists of an offer by the 
acquiring company to buy sufficient shares of the target 
company to achieve the desired degree of control. Other 


techniques include amalgamations and asset purchases. 


As noted above, take-over bids first became the 
subject of substantial regulation in Canada with the 
imtroduction of thes Old, OSA. in 196 (4  pne principal 
purpose justifying such Legislation 1S) Gosensure that the 

3 
shareholders of the offeree company are protected. It is 
useful in understanding why such legislation was thought 
necessary to contrast it with other take-over techniques and 


to analyze the basic take-over bid. 
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There are essential differences between a take-over 
bid and a take-over through an amalgamation or asset 
purchase. First, in a take-over bid for effective control 
only part of the outstanding share capital of the offeree 
company has to be purchased. In an SeVce een WLI 
outstanding shares of the target company must be dealt with 
by exchanging them either for shares in the new amalgamated 
company or some other consideration. Similarly, in an asset 
purchase all or substantially all the assets of the target 
company must be purchased. Second, a take-over bid does not 
necessarily require either the approval of the board of 
directors of the offeree company or acceptance by a majority 
of the shareholders of the offeree company. Both an 
amalgamation and an asset purchase, however, must be approved 
by both the board of directors of the target company and by a 
special resolution of the See Saat os” Tha rdipeand 
perhaps most importantly, the very nature of the take-over 
bid technique makes the unfair and unequal treatment of the 
shareholders of the offeree company easier than the use of 


other techniques. 


The technique rests, very simply, on contracts of 
purchase and Soticme The offeror makes offers to those 
shareholders of the target company whose shares it wishes to 
acquire. Each shareholder who accepts the offer enters into 


a binding agreement to sell the shares on the terms offered. 


is Ly 
7 
A a ih oe 
“2 if x 
: 7 : eva : 7% 4 
i t ; Si a 


oh x AY y 


agverahes ro nemwt ae! anne ih: 56° 
apie. ae note stan rams. ne) sheets vous 


Lovensd au gooa rs 193 hic weyersaee RL” ae rg 


presi): 


eare?30 SAY to Lez egaey, sade pribiey 2200 dts ae ds 
Bie Apeae neo ti) ne oR | Sdatiioane’ be ——4 
dv iw: dined og tani cna pbates. aoe te 7 ) 
bon raid Lents am BAT9 “pee ot ted: apie. nae! 
Jewen Ch AL. «wl weEiWwee Joot SERRE EG CibD iste: cei 0 
jeore?. aid To BABB BE san i te. giie ss elie ty tin 
tam eooh bid seynes tat 6) \ Breed Pepe aug og? —% 
| to breed ints ta beverage: ots, y Gets | os tapea 
YILSOEEMm i vcd SQNEIGaISe At wempatie 
ite ot .yRaQhao oS toto gis I¢O 
bovgiges ed tron” «tevVewod wolpdrals nee 5 ae 5 
B yt bin Yoedies 2apaed ong 34 ey Po oo xed 
4n6 , oebar . ates ois rly $6 roils get . 
tavoredss swid 16, Gie3En! YoRY = tty “ae ais, ee 
af4 20 tnemjsegs Ioupscp Sis sien ion 9 | 


’ Wi Sau of? neriu VoTees weg inOs: 3: Satlane - eee 


eAods ot e190 4 . 
of eedaiw 3! ew2xbrz . (a if 
madd pip: 
cami @293n> wiio <3 e9qS0nb/odw ishloHscsdalioe 
- } 
gee22o amtes “2 10 esxgde) Std) [isa os 304 


Take-over bids fall into two main categories: bids 
for all the shares of the offeree company, or all the shares 
of "a*certain ‘class; ‘and bids for a certain specified 
percentage ‘of ‘such "shares =*partial *bids In both ‘types of 
bids the offer is usually conditional on obtaining sufficient 
acceptances to achieve the desired degree of control and thus 
avoid the sisk tag SnotMachieving this controlcbutistibl being 


obligated to purchase the shares that were tendered. 


Tf the bird) irs forvall thewhares it will most 
commonly be conditional on acquiring at least 90 percent of 
the shares not held by the offeror in order to take advantage 
of the corporate statutes permitting the compulsory 
acquisition of the remaining shares. ° Invaipartral bid the 
offer will most commonly be conditional on obtaining 
sufficient acceptances to acquire simple legal control at 5l 
percent. There are, of course, many other possibilities. 
For instance the offeror may only be seeking effective 
control in a widely held company, which might rest with as 
little as 20fpercent® oftthe shares, or the offeror may want 
to increase his ownership so as to guarantee the passage of 
special resolutions and seek two-thirds of the shares in 
aggregrate or whatever percentage of the offeree company 


might be required for this purpose. 


The offeror generally reserves the right in the 
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offer to declare the bid unconditional if the desired level 
of acceptances is not achieved. Further, the offeror 

generally reserves therGight. jin the offersto extend themcaime 
that it will remain open for acceptance and to increase the 


consideration offered. 


tThe-foregoing is only a crude’ skétch of ‘the 
take-over bid technique. The situation can be considerably 


complicated by one or more of several different factors. For 


example: 

(1) the consideration offered by the offeror may be 
cash, securities of the offeror or a combination 
thereof; 

(ii) there may be one or more competing bids; or 


(iii) the offeror may augment the bid by purchasing 
shares of the offeree company on the stock exchange 


auring "the sbid. 


One complicating factor is deserving of special mention: the 
possibility of conflict between the interests of the 
directors of the offeree company, who are in a unique 
position to facilitate, thwart or take advantage GF tnes Did, 


and the interests of the other shareholders. The likelihood 
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of such conflict tends to increase as the level of ownership 


of the directors of the company decreases. ° 


The practical result of this take-over bid 
technique for the shareholders of the offeree is that they 
may receive less than they should for their shares and that 
they may not be treated equally. The primary problem is one 
of information. The shareholder may not have sufficient 
information concerning the true value of the offeree company 
to determine whether the consideration offered is fair. The 
Shareholder might want to retain his shares but be uncertain 
whether to do so because he has no idea what the offeror's 
intentions are with respect to the offeree company should the 


bid be successful. 


Another major problem has to do with timing. The 
shareholder may be stampeded into accepting a bid, even when 
adequate information is available, if the bid is a partial 
bid and on a first-come first-served basis or the bid is only 
open for a very short period. Following basic contract 
principles, the shareholder may loose out on some consider- 
ation if he accepted early and the offer is subsequently 
amended to provide increased consideration. Further, a 
shareholder may accept an offer and be locked in at the mercy 
of the offeror for months - possibly missing out on a 


competing bid - only to have the offer remain conditional and 


lapse. 
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A further problem concerns the directors or 
controllers of the offeree: they may abuse inside 
information by purchasing other shareholders' shares before 
the take-over bid is made public; they may successfully 
resist a favourable bid solely to maintain control and thus 
deprive other shareholders of a chance to sell their shares; 
or they may exact a dis-proportionate amount of the 
consideration passing from the offeror to ensure the success 


of the ink 


Take-overs, and take-over bids in particular, are 
not inherently cr: or bad. A fundamental principal of a 
free enterprise economy is that the most efficient allocation 
of resources will result when each individual player is free 
to pursue his own economic advantage. It follows, therefore, 
that in a free enterprise economy a player of sufficient 
means who feels that the value to him of the assets of a 
company is greater than the value placed upon those assets by 
the existing shareholders and the investing public should be 
entitled to attempt to persuade those shareholders to 
transcter Control of those assets co vei Take-over bids 
can have positive advantages to the companies involved, to 
their shareholders and to the economy generally and, provided 
their is no unfair dealing in relation to the existing 
shareholders, securities and corporate law should permit 


take-over Sutekan This is not to suggest, however, that 
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there are no competing policy choices in this area. As 


Johnston points one 


"Particular take-over bids may, for 
example, lead to monopolies or oligopolies 
in restraint of trade, or to increase 
foreign ownership in a given industry. 
Measures designed to regulate or combat 
such developments are appropriately 

left to statutes which embody distinct 
policy choices in these areas." 


Nor is the writer suggesting that take-over bids are always 
advantageous. The purpose behind a take-over bid may be to 
loot the target company, or the economic advantage sought may 
notwmaveriallze vand the offeror may go. bankrupt. ~ aneaddi tion, 
the economy may suffer if a spate of take-overs affects the 


exchange rate or drives up interest rates. 


A special body of securities law has grown up to 
protect existing shareholders of offeree companies against 
unfair dealings in take-over bids because, as we have seen, 
the technique has the potential to harm them. Such remedial 
legislation may not necessarily be beneficial, however, if it 
has incidental effects which are more harmful to the capital 
markets and the economy generally than the attainment of the 
intended objective - protecting the offeree shareholder - 
would be benetic#almar This should be borne in mind when 


examining the securities regulation of take-over bids. 
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CHAPTER 11 


THE (1967 LEGISLATION 


Concern in Canada over the dangers to the interests 
of the offeree shareholders in a take-over bid resulted in 
1963 in a voluntary code of procedure for take-over bids. 

The code was adopted after consultation among members of the 
executive committees of the Trust Companies Association of 
Canada, the Investment Dealers Association of Canada and the 
Stock Exchanges.~- This move toward self-regulation was 
based on the British experience where the first version of 
what is now the City Code on Take-overs and Mergers was 
promulgated in LOSo)a° Because the code was voluntary and 
without legal sanction, it was as frequently honoured in the 
breach as in the pbservences: | The voluntary British Code 
waS apparently more effective because the participants there 
were under either the direct or indirect control of the Board 
of Trade. / In the United States at this time take-overs 
were most frequently accomplished by means of proxy- 
solicitations and there was not the same concern with 
take-over pidse. In any event, it was only cash take-over 
bids which were unregulated in the United States because if 
the offeror offered securities in consideration the elaborate 
prospectus provisions of the U.S. securities legislation 
would apply. Further, the United States already had 
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effective insider trading regulation at this time. 
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This increasing concern with take-over bids, 
particularly the take-over bid by Shell Oil Company of Canada 
Limited for Canadian Oil Company Limited about which numerous 
allegations of trading by persons with confidential knowledge 
were made, “" was aliso one of the principal stimuli for the 
appointment by the Attorney General of Ontario in LOGS e0tma 
committee headed by the chairman of the Ontario Securities 
Commission to recommend up-to-date securities legislation“~ 
=the Kimber Committee. In 1964 The Report of the Royal 
Commission on Banking and Finance (hereinafter the "Porter 
Report") which, rather surprisingly,“ made extensive 
comments on securities regulation, recommended the enactment 
of a statutory code modelled on the largely ineffective 
voluntary Bice In 1965 the Kimber Committee recommended 
a complete revision of the Ontario Securities Act including 
Statutory provisions to regulate insider trading and 
take-over bids." The Kimber Report, along with the Porter 
Report and several additional reports released about the same 
Bene gave the Ontario legislature the impetus to act 
rapidly and the Old#O.S.A. was passed 1n71966., The Old 
O.S.A. was followed by the four western provinces — Alberta, 
British Columbia, Manitoba and Saskatchewan, was a model for 
amendments to the Canada Corporations Act and influenced 
changes made to the Quebec Securities Act in ines The 
Old OeS. A. is*virtual ly identical to thestormernsAlberta 


Securities eres! and the Old O.S.A. will be cited 


throughout for convenience. 
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A. Definition of Take-Over Bid 


It was noted above that the primary purpose behind 
the provisions in the legislation regulating take-over bids, 
Tobe OL the Old O.5.A., 18 tO provide protection: to 
shareholders of the offeree because of the dangers to which 
they are exposed in a take-over in which the take-over bid 
technique is used. Before describing the protection offered 
by the legislation we have to examine the definition of 
take-over bid used to determine when this protection comes 


imto play. 


The legislation is designed to regulate a certain 
Cecnnigde = and the definition exempts offers which, while 
they may result in the acquisition of legal or effective 
COnLrOL, Cid NOt» In the Kimber Committee!’ s opinion, give 
Prse to the dangers to the interests of the of feree ishare— 
holders that the take-over bid technique did. Further, the 
Kimber Committee opted for precision by setting an arbitrary 
threshold ever for the acgduisSition Of eEfective ‘control 
aint a policy decision not to regulaterthe technignue 
unless the offeror either already had effective control or 
was attempting to acquire it. The definition of take-over 


bids and associated terms in the Old O.S.A. read as follows: 
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Subsection 80(g) - "take-over bid" means an ober stother ‘than 
an exempt offer, made to shareholders the last address of any 
of whom as shown on the books of the offeree company is in 
Ontario to purchase such number of equity shares of a company 
that, together with the offeror's presently-owned shares, 
will in the aggregrate exceed 20 percent of the outstanding 
equity shares of the company. 


Subsection 80(b) - "exempt offer" means, 


(x0) 


(ii) 


(Cinete) 


(iv) 


an offer to purchase shares by way of private 
agreement with individual shareholders and not made 
to shareholders generally, 


an offer to purchase shares to be effected through 
the facilities of a stock exchange or in the 
over-the-counter market, 


an offer to purchase shares in a private company or 
in a public company that has fewer than 15 
shareholders whose last address as shown on the 
books of the offeree company 1S in Ontario, two or 
more persons who are joint registered owners of one 
or more shares being counted as one shareholder, or 


an offer exempted by order of a judge of the High 
Court designated by the Chief Justice of the High 
Court made pursuant to section 89. 


Subsection 80(e) - "offeror" means a person or company, other 
than an agent, who makes a take-over bid, and includes two or 
more persons or companies, 


(ay) 


(eiiin) 


whose take-over bids are made jointly or in 
concent yror 


who intend to exercise jointly or in concert any 
voting rights attached to’ thessiares for which <a 
take-over bid is made. 


The definition is certain enough so that a 


potential bidder will know whether he must conform to the 


regulation and find it very difficult to argue, once caugn t, 


that he does not come within the definition. The 20 percent 
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is an aggregate of the offeror's presently owned shares 
coupled with the shares the offeror will acquire if the bid 
is successful and "offeror" and "offeror's presently owned 


Shares" are both defined broadly. *? 


The 20 percent cut-off might miss an unusual 
company in which less than 20 percent would give effective 
control, but it is a reasonable compromise between the 
British position at this time where bids for less than 5l 
percent required special dispensation and take-over bid was 
defined as an offer to buy 5l percent made to more than one 
holder,” and the proposed Amercian legislation to regulate 
cash tender offers for more than five percent of the shares 
of a company and requiring extensive disclosure of any owner 
of more than ten sereent. 2 One-cYPErcisSmVok the 
definition is that it equates control with a percentage of 
the voting shares outstanding rather than a percentage of the 
total votes attached to shares outstanding. It is thus 
theoretically possible, provided different classes of shares 
havesdrtferentevoemng: ignts, “for an -orreror=tovacguire™ legal 
control of an offeree company without making a "take-over 
bia, ?- 

Most of the criticism of the definition focused on 
the exemptions, in particular the private agreement exemption 


; 33 ne war ; 
found in subsection 80(b)(1). The criticism is of two 
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aspects of this exemption. First, the exemption mas rnot 
restricted numerically, but only by the phrase "not made to 
shareholders generally". The only guide is probably the 
interpretation of the prospectus exemption where the 
distribution of securities is not made to the public, and the 
interpretation of that exemption is anything but eleartah 
The vagueness of the exemption means that unless it is 
interpreted strictly offerors making individual agreements 


with large numbers of shareholders would be exempt from 


regulation. 


Second, the private agreement exemption allows the 
sale of control by the controllers at a premium not available 
to the other shareholders. The Kimber Committee felt that 
the evolution of a legal doctrine which might impose a 
fidicuary duty upon controllers toward other shareholders 
was, apart from insider trading aspects, a matter to be left 
to development by the judicial process.>> This was clearly 
a policy decision on the part of the Kimber Committee, 
transfers) of); controle by»privateyagreementeawere notwto jibe 
regulated. Whether this decision was or continues to be 
justified will be dealt with when various legislative reforms 


in the initial take-over bid provisions are discussed. 


The private agreement exemption appears to be 


justified on the basis that if the offeror can acquire 
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effective control or consolidate such control by negotiating 
£OG the shares of just a small number of Shareholders, then 
those shareholders are in an equal bargaining position een 
the offeror and do not require statutory safeguards to 
protect their interests. The exemption in subsection 
80(b)(ii) for offers to be effected through "a stock exchange 
or in the over-the-counter market" and the exemption on 
supsectron .80 (bss) itor “offers ktoupunchaseusharesiain ta 
private company or in a public company that has fewer than 15 
shareholders" are both justified on a similar basis - the 
shareholders in these situations do not require statutory 


safeguards. 


In a stock exchange or over-the-counter purchase 
the theory is that the free market forces will protect the 
shareholder. He is free to enter the market or not as he 
sees fit. In a private company or a public company with few 
shareholders the theory is that the shareholders will be 
closely associated with one another and thus all will be able 
to respond in an informed way so as to present a common 


bargaining frontes 


The inclusion of an exemption for public companies 
with less than 15 shareholders is redundant in light of the 
private agreement exemption. The exemption for a private 


company is also subject to criticism on the igroundsthatisrt 
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HS) somewhattartirererare peta company is (pubiwe  wiltene 16 
shareholders the take-over bid provisions must be complied 
with, but if a company is private with 50 outside 
shareholders and hundreds of employee shareholders the offer 


will be exempt.>! 


subsection S0(b) (iv), "WHTChH@ provides! “for4an 
exemption on application to the Court, appears to have been 
inserted simply as a safety valve in case the other 


exemptions were not broad enough. 
B. Take-Over Bid Rules 


The objective of Part IX, protecting the offeree 


shareholders in a take-over bid, is accomplished By nee 


(PY Sby reqitiring that “the *offeree*shareholders#be 


furnished with sufficient information to assess the 


merits ‘of “the “bid: 


(ii) by imposing "time for acceptance rules" to ensure 
that the offeree shareholder has sufficient time to 
assess the information and make a reasoned 
decision; and 

(71ti)* by*stipulating “that Gertain conditions form’ part of 


the terms of all take-over bids. 


af Aaiw Sitdag we Rebnihee peat’ 


bai lamcos st senm anes bor ietiaeeiz 
shiesro Be ase seavind et qeaoN s 


gst%o one sash odwdaile soyoiians: 2 tdi picckihi uit Sas 
nit bp Sy 


— 


ae 


ne TG etbaei, GANE wth eanos — 


scui SYAS O69 SthSaus tude $212)" Bop) ont ae 


7S:ida edt seas nt stig etenha 6 =~ 
. ipepaa” fre me dish asew 


oe ret 
Peo. 
Ssyvsiio oo onivseintg: indies 33 pa eoane eo _ 
BO. op rasan. De at es Berorated e'@)- 
x : : Ml ; q hs 


1. Time for Acceptance Rules 


The Kimber Committee felt that the Drincipad 
purpose justifying take-over bid provisions was to ensure 
that the offeree shareholders were given adequate relevant 
information and a reasonable period of time in which to 
assess such information. They recommended that all take-over 
bids jbe required, to be left outstanding for a specified 
minimum period of time.>? Further, they felt it essential 
that management of the offeree company have ample opportunity 
to inform the shareholders of its analysis of the take-over 


bid. 


Part ee provides, therefore, that all bids must 
remain open for at least 21 days and prohibits the offeror 
from taking up and paying for any shares within the first 
seven days. Time is measured from the time the offer is sent 
by pre-paid registered mail to the offeree. 7+ The offeree 
is given the right within the first seven days to withdraw 
his acceptance. This latter provision is particularly 
designed for the small unsophisticated investor who may 
deposit his shares without advice from the directors of the 
offeree company or his eae Be The sophisticated 
investor will wait until the end of the 21-day period before 
tendering, particularly in a partial bid, both because if the 


market is rising he may wish to sell all his shares in the 
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Market. rather than only have part of his shares taken up 
under the offer and there may be a competing Did, tor greater 


consideration. 


There is no maximum time limit on bids, except for 
partial bids. This was criticized as possibly leading to 
absurdly long periods before shares were taken up and paid 
for, particularly when deposited shares could not be 
withdrawn after the first seven dave. There was also 
Ene POSSibDility, in either an offer for all the shares or 4 
Patuial otter, that the offeror could insert a reece cre: 
clause along the lines used in an underwriting agreement and 
thus reserve to himself considerable discretion whether to 
terminate the offer without liability. *4 This: failure. to 
provide a maximum limit on the time which the offer remains 
open presumably exists in order to allow an offeror to take 
advantage of corporate statutes permitting the compulsory 
acquisition of minority shareholdings if 90, percent of ene 
shares not held by the offeror are acquired within Pour 


Oneness 


The rules in partial bids are slightly different. 
The bid can only remain open for a maximum of 35 days and the 
shares deposited must be taken up and paid for within 14 days 
after the last day stor deposit. Further thesottcror is 


prohibited from taking up and paying fon isharessuntl baat 
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least 21 days have elapsed and if more shares are deposited 
than bid for they must be taken up pro-rata unless the 
offeror changes his mind and decides to take all the shares 
eoueds cc tae ’spectalsepartialebidfrules doanotwapply if 
the bid is for all the shares of one class of a company and 
there are other classes of shares in the company.’ In 
eddzenonyiaaliproblem ar@sesvifothere istaibid»forsallethe 
sharesawhich tenconverted totarpartiak bidse|obtawoulidgbenvery 
eaifficulrt, abothifromeaypracticalwandsarcontract«law 
viewpoint, to know how to take up shares on a pro-rata basis 
if some shares had already been taken up and paid for, but 


the legislation would seem to require Ae ase 


2. Disclosure Requirements 


PartolXbot theeOtde®.S.A.erequires that every 
take-over bid be accompanied by a take-over bid circular and 
sent by prepaid mail to each offeree shareholder.” The 
circular must contain certain prescribed information designed 
to enable the offerees to make an informed decision whether 
to accept or reject the offer. If the consideration offered 
in the bid consists in whole or in part of securities, 


additional information like that in the appropriate form of 


prospectus must be included in the take-over bid 


: 50 
circular. 
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Directors of the offeree company are not obligated 
to make any response to the take-over bid, but if they choose 
to recommend acceptance or rejection of the bid they must 
send a directors' circular to each offeree shareholder 
containing certain prescribed information. >* The purpose 
Of che diréetors’ Teircular isto communicate the directors 
recommendation with some supporting detail and to ensure that 
all possible conflicts of interest are disclosed. Both bid 
Circulars and) directors' circulars must be approved and their 
delivery authorized by the board of directors, respectively, 
of the offeror and the offeree company. >“ In@addatronymeany 
ECDOEL, Opinvontor Bp eee of an expert in a take-over 
circular or a directors' circular must be accompanied by the 


expert's written consent. >? 


: : 54 
(a) Contents of the Take-Over Bid Circular 


(i) ‘Thesnumber tof securities of -theyofferecescompany 
ownedWand ‘controlled by the offeror, associates of 
the offeror, each director and=senior Officer or 
the offeror and their associates, and any person or 
company owning equity shares carrying more than ten 
percent of the voting rights attached to the 


outstanding equity shares of the offeror; 


(ii) theenumber of shares in the offeree company traded 
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(iv) 


(v) 


(vi) 


oid) 


vy Pid) 


Crx) 


by the persons or companies named in CDNREORL Saks 
months prior to the bid including the purchase or 


Sale price and dates; 


Ene (part iculars#*of @any conditional offer dependant 


on the number of shares deposited; 


particulars of the method and time of payment for 


the shares of the offeree; 


a statement that deposited shares may be withdrawn 


for seven days from the date of the bid; 


details of the arrangements in cash bids to ensure 


funds are available; 


if possible, a summary showing volume and price 
range of shares of the offeree company in the 


preceding six months; 


particulars of any arrangement or agreement made or 
proposed between the offeror and the directors 


and ‘senior officers of the offeree company; and 


particulars of any information known to the 


offeror that indicates any material change in the 
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financial prospects of the offeree company since 
the last published financial statement of the 


offeree company. 


Further, as noted above, if the consideration 
consists in whole or in part of securities the take-over bid 
‘circular must include the information that would be included 
in a prospectus of the company whose shares are offered. The 
information must be in the form of prospectus provided in the 
regulations that will provide the most significant 
information about the company. >> Note that an actual 
prospectus is not required because of the prospectus 
exemption in section 58 of the Old 0.S.A. Also required are 
financial statements of the company and the particulars of 
any information known to the offeror that indicates any 
material change in the financial prospects of the company 


since its last published financial statement. 


The requirements of the take-over bid circular go a 
long way towards providing the information that the offeree 
shareholders require. Comments on the provisions are on two 
bases: that the disclosure should go further; and that the 
circulars should be reviewed and approved by the Securities 


Commission prior to distribution. 


There is no requirement that the offeror's identity 
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Nas tober revealed? int a ‘cash™bidle« Identificationswas 
considered and rejected by the Kimber Committee. They 
reasoned that any benefits to the offeree were outweighed by 
the danger of discouraging bids by those who wished to remain 
annonymous and that the primary influence on the offeree_ 


shareholders was price.>° 


Another observation on the contents of the bid 
circular is that there is no requirement that the offeror 
disclose its purpose in making the bid and its plans for the 
offeree company. This information may be of great 
Significance to an offeree shareholder, particularly ina 
partial bid. The proposed American legislation at this time 
to regulate cash tender offers, which was eventually passed 
as the Williams Act, required that the offeror disclose such 


imformation. 


This observation is related to another, namely that 
pursuant to item (ix) above the offeror only has to furnish 
the offeree shareholders with the type of information they 
would eventually receive from the management of their 
company. The required financial statements may not give a 
good indication of the true value of a company's assets. 

If the offeror's bid is based on a plan to utilize such 
assets to realize their full sotentiall pas it is arguable 


that this plan be disclosed to offeree shareholders in order 


Zee 


'> 


"a DHenprswice axaW ssaate 2% +02 sat voheel wen 
AiseSs lod’ BARBiW oe See uel ee gripewvaskianr 
seater stid aa enpeHl tad hye tg DT take sa92'% 

. oD af shes a8W. 


a $ aa 
X — 7 


ps al cy ri | 4 .' 2 4 rr 34 ele | oes 15 nas be au" 8 240 eee : 
) . f oT 
‘ a ; 


FO%sSa29 anid Sand Yasavsti Ret | on ef Siang Jet 


i s@ 


sey : ecsie B¥P bn a: ottd Meee ‘pe shal 
tao3p° 2d 8h Shem ol sabies, nt ad 
& ni, vise featsiaa <p lodea ate SS TSTSO, ha 2-3 


bh 


ante ghd J6, nelislzinet nes iegah bstogeae, ick 
9S6Pren vi Labjasy > Raw Asifwts “\BneR 30 Patel 
Moue seoloegeb wige™) Peon sie operon ‘toa 


Snns vienen .ISaisone’ oF set ene: ‘ 


dese? <2 emt, tne) seen ret ieee. 
Lae 
(era ratiemete: 20 “smue Codes vi he eee 
i aa n 


sjeda Yo “ 


fae sfiitsa.o4 sels 
» @l@é2ubye ci ci ee 
aebao ci zreblodeyshe 4 


that they may make an informed decision. The counter- 
argument is that mandatory disclosure of this nature may 
discourage offerors, who do not want to ane the benefit of 
their talent and ideas to either competitors or the 
management and directors of the offeree, and thus result in a 


less efficient allocation of resources. 


With respect to the comment that take-over bid 
circulars should be reviewed and approved by the Securities 
Commission prior to circulation, the Kimber Committee 
recognized that a share exchange bid did not really differ 
from the primary distribution of securities to the public, 
but they felt that the same procedure should be applicable to 
both cash and share exchange take-over are Further, 
they .felt+that the’ importance of »speed:and secrecy to a 
take-over bid or counter-bid mandated against a requirement 
that a take-over bid circular be reviewed and approved. 
Atefirstathe .offeron, washonly required -tosfplekastake-over 
bid circular with the Securities Commission within five days 
after sending it to the Sees but this was changed in 


; 63 
1968 so that it had to be filed simultaneously. 


The counter-argument to the Kimber Committee's 
position is that this may deprive the offeree shareholders of 
any real protection in an uncontested take-over bid because 


deficiencies in the circular may never come to light. 
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Further, the legislation did not extend the STAEULOLY  ciyas 
liability for misrepresentation that was applicable to 


prospectuses to the take-over bid circular. °4 


A closely related issue is whether the offeror 
Should be required to submit the bid to the offeree company 
prior to submitting it to the offeree shareholders. The 
British*rulestat thisstime required this to be done at least 
enreer clear business days prior to the mailing to the 
offeree, °° The original proposal for the Williams Act 
would have required this to be done 20 days in advance in 
cash bids. The S.E.C. recommended, instead, that the 
offering material be filed with the Commission five days in 
advance on a confidential basis, so as to provide for a legal 
review without giving a hostile management an unfair 
advantage. °° The Kimber Committee recommended against 
mandatory” prior’ notification ofthe offeree company both on 
the basis that it would hinder the success of bids in’ some 
anstances, ana’ that in strict Vegqal* theorysant otter toybuy 
shares does not concern the company in which the shares are 
held because they are the personal property of the 


Peronolders... 


It should be noted that the Kimber Committee 
recommended that anyone should have access to a shareholders 


list on seven days Fottie once This was in keeping with 
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the philosophy that take-over bids in themselves were neither 
good nor baa? and the subsequent enactment of this 
recommendation, /° coupled with )the right.of withdrawal, for 
the first seven days, provide a considerable period of time 
for directors of the offeree company to prepare a response to 


sens 
(b) Directors Circular 


Some of the information required in a take-over bid 
circular could be more suitably furnished by the directors 
of the peeence company, but the shareholders might never 
receive the information if it were left to the directors' 
Circular because they are under no legal obligation to send a 
directors' circular unless they "recommend acceptance or 
Bejyectton..OL a aise What the quoted phrase means is 
that anyovert aor ceeteg of. an opinion will require a 
aarectors 'scircularabutwieeis. not clear whetnperlaumore or 
less covert recommendation or actual activities to either 


support or defend against the bid require a directors‘ 


circular. The required contents of a directors' circular 


AZ 
ares 


(15) the number of securities of the offeree company 
owned or controlled by each director and senior 


officer of the offeree company and any person or 
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(iv) 


CV In) 


(s7in ais) 


company Owning equity shares carrying more than ten 
percent of the voting rights attached to 


outstanding equity shares of the offeree company; 


a,jstacement as to whether each of the persons or 
companies named in (i) has accepted or intends to 


accept the offer; 


ifethevolreror is -aicompany,;,, the number sop 
securities of the offeror owned or controlled by 


each person or company named in (i); 


the particulars of any arrangement made or proposed 
between the offeror and any directors or senior 


officers of the offeree company; 


whether any person or company named in (i) has any 
interest in any material contract to which the 


offeror “lssca party: 


a summary, if reasonably ascertainable and not 
adequately disclosed in the take-over bid circular, 
showing volume and price range of the offeree 


company's shares in the preceding six months; 


panticularsmoiwany information known to any of the 
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directors or senior officers of the offeree company 
that indicate any material change in the financial 
prospects of the offeree company since the last 
published financial statement of the offeree 


company; and 


(vidi) tie particulars of any “other materiar fact not 


disclosed in the foregoing. 


In’ “general “the requirements for the ‘contents of the 
Grrectors "circular cover the problem of insider trading. It 
should be noted, however, that while the offeror and insiders 
of the offeror must disclose both their holdings in the 
shares of the offeree and their trading in such shares in the 
previous six months in the take-over bid circular there is no 
corresponding requirement on the insiders of the offeree 
company tovdisclose their trading in the seciritres sor ere 
Offeror in the previous Six montns, only tne? Total number of 
shares owned ana ‘controlled. Trading in “shares of the 
offeree by the insiders of the offeree would, of course, have 
to be reported pursuant to the insider trading provisions in 


PuiewOrd Ono eAe 7, Saee enl. 


As with the take-over bid circular, there is no 
requirement that the directors' circular be reviewed and 


approved by the Securities Commission prior tor crrcuvatron 
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and the comments concerning take-over circulars in this 


regard are equally applicable to director's circulars. 
3. Terms to be Included in all Take-Over Offers 


One such provision was already noted under the 
timing rules, that in all partial bids the shares must be 
taken up on a pro-rata basis if more shares are tendered than 
are sought and the offeror does not wish to take them all 
ape b> The pro-rata rule eliminates any motive to rush to 
accept a take-over bid, allowing the offeree shareholders 
eine to assess the available information before tendering. 
Further, it guarantees fairness among the offeree 
Shareholders by enabling all of them to participate in the 


peteans 4s 


Anothernavesry simportant term that jis spartyof all 
take-over bids is that if at any time during the bid the 
consideration offered is increased the offeror shall pay such 
increased consideration to each offeree whose shares are 
taken ipa ae The rule guarantees fairness among the offeree 
shareholders and by doing so indirectly aids the offeror 
because offeree shareholders will be more likely to tender 
their shares if they know holding back will not result in any 
increased consideration. A major problem can develop, 


however, in determining whether a bid has expired before the 


hoes 


eins ai oxn Looe: BaNOSAN | | 
sae ie 
ens fen sic 2 sos ostab oe 3 


Std sehr Be SPM vhasals Rew foie tyote : doa 
ae vies 


gear besSshnss. ove aerane rae Sod | be eReaS eer” 
Lie med? $268 ofnitedw S68 BARD bah ito sits: Bae: sine 
devi od evisom vae-ee2 bale C9 eins cscs 


soplonsisde SSonenne gry. ie stots ibe revonsaed € 


v 
a) 
7 e 


Ohitshos! Sspeied nsisanoTNee "ets, Bl réus og 


SysF3o: sf Strain 4ebna 26a ts ene = 


C3 ff 2jac¢,oicyed od) madi te A BT rae = cs 


Le tic J Re Bi @eahy p23 34. i Fine 


PSTSSTO 369 bhieis sean) 

SGISIZO on3 Abie <a 

Tehoes 22 yledi) signa 

whe at -dlvaes joe 1 boa iiees 
) @QGafsvel née eh! 


chan AE 
o0d S2eIsd beige i pat esc ata 


bia | 


consideration was increased. "© Further, “theiforfrenor ecoulld 
avoid the application of the rule by purchasing shares of the 
offeree company on the stock exchange during the Hicks 


though it is not likely that the market price would exceed 


Bhieateofft ered: in sbhes ibid. 
4. Enforcement 


Compliance with the requirements of Part IX of the 
Old O.S.A. is enforced by the last section in the Part, 
noect pono .a6 THisiisectioniiprovides that it is an-offence to 
fail to comply with Part IX. In particular, subsection 99(1) 


specifies that it is an offence: 


(i) if the offeror fails to pay an increase in the 
consideration offered to all offeree shareholders 
whose shares are taken up, or fails to make 
adequate arrangements to have sufficient funds 


available to pay the cash consideration offered; 


(Hineerbt toherofferormmakes cal itake-oversb idawitthout a 
take-over bid circular; or 

(itis ) if the offeror mails a take-over bid circular that 

does not contain all the prescribed information or 


consents, contains false or misleading information 
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Or omits to state material information in a false 


Or misleading way. 


The maximum penalty on conviction for such an 
CREcnCesms ay ine. oi $25 000..0.0 and one vyearm inwjaile 
Everyone who authorizes or acquiesces in the offence is also 
guilty of an offence but subject to a lesser penee 
Subsection,.99(4 jsprovides that, it, as) .a.defence tothe 
misrepresentation offence if the truth was not known to the 
person or company charged and could not have been known by 


the exercise of due diligence. 


Subsections 99(2) and (3) provide for similar 
offences with respect to directors' circulars for each 
director of the offeree company who permits or acquiesces in 
the offence. The maximum penalty for such directors, 


NOWOVS Fat S- a. 2 > 000.0 Oe ft ine. 


As was noted above, in the discussion of whether 
circulars should be subject to review by the Commission, the 
enforcement provisions can be criticized on two bases. 
First, because there is no:prior approval of take-over bid 
and directors' circulars by the Commission the failure to 
comply with the statutory requirements may never be 
discovered. Second, the legislation provides no statutory 


remedy for the offeree shareholders it is supposed to 
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protect. The offeree shareholder may well have remedies at 
common igs ee most importantly under the rule in Hedley 
Prynews CO. Ltd. vi Heller & Parteners Ween but a common 
law remedy is less certain’ than a statutory remedy. Further, 
there does not appear to be any policy reason why offeree 
shareholders were not afforded statutory remedies of 
recission or damages similar to those applicable to 
PEOSpectuses ortthe right -tos%injunctive "relief." Indeed, the 


Polley “Of not™subyecting cirreulars*=to prior review «by the 


Commission would seem to mandate the opposite. 


Another criticism of the enforcement provisions 
that may be made is that neither the Commission nor the 
courts are granted any statutory authority to order the 
divestment of shares acquired in contravention of the 
take-over bid provisions. Such a provision would act as a 
strong deterrent, because though an offeror might be willing 
to risk a fine and an action for damages to acquire and keep 
control of a company, he would be far less willing to assume 
that risk if he could be divested of control. The practical 
problems of administering such a provision, however, appear 


to dictate against its enactment. 
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CHAPTER ITI 


THE 1971 AMENDMENTS AND THE FEDERAL LEGISLATION 
— ee Se ee 


The next major development in the securities 
regulation of take-over bids in Canada was the Merger Report 


in Poqo. © This Report followed closely on the heels of a 


Similar American report, the Wheat Report. As the full 
title of the Merger Reports suggests - Report of the 
Committee of the Ontario Securities Commission on the 
Problems of Disclosure Raised for Investors by Business 
Combinations and Private Placements - it was not solely 
concerned with take-over bids. For instance, the core of the 
new Ontario and Alberta securities acts, °* the closed 

system of prospectus exemptions, is a direct result of the 
Merger Report's concern with the problem of secondary 
distributions. The Merger Report was prompted in part by a 
tremendous increase in business acquisitions and take-overs 
during the late 1960's, °? however, and it made extensive 
recommendations to change the existing take-over bid 
Wegqrslation, Part ix of the Old O7S A. "fnese recommendations 
resulted in changes to the take-over bid legislation in 
Ontario an” 1o7)- and tne Bene anitrorn act provinces shortly 
phereatter. >” In this chapter we will examine the Merger 
Report's recommendations, insofar as they pertain to 


take-over bids, and the 1971 amendments to Part IX and 
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related™ provisions of the’ Old O.SiA.? Then wemwilit take a 
brief look at the federal legislation and some 


cer juL1sdictionad problems. 
A. Recommendations of the Merger Report 


The Merger Report made 15 specific recommendations 
to modify the take-over bid provisions of the Old otis. hie? 
The Merger Report considered and rejected the notion of 
abolishing exempt offers. The Committee felt that to do so 
would be too much of a disincentive for entrepreneurship. 


They did have several recommendations with respect to the 


exemptions, however. 


ike The Merger Committee recommended that the private 
agreement exemption from the take-over bid provisions, 
subsection 80(b)(i), be restricted to 15 shareholders because 
they felt that at some point the number of private agreements 
suggest an offer made to shareholders generally and this 
numerical restriction would add certainty. They did consider 
whether this exemption resulted in the fair treatment of 


minority shareholders and this will be dealt with in Chapter 


V. 


ee In line with their recommendations in l., the 
Merger Committee recommended that the second part of the 


exemption in subsection 80(b)(iii), for offers to shareholders 
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of public companies with less than 15 shareholders, be 


deleted as redundant. 


ous The Merger Committee looked at the market purchase 
exemption in subsection 80(b)(ii) closely. They considered 
the City Code Pecan ent that offers should first be placed 
before the directors of the offeree company and the S.E.C, 
requirement, then new, that barred take-overs through the 
market without disclosure. °° They recommended that anyone 
who had acquired 20 percent of the equity shares of a company 
pursuant to the market purchase exemption should be required 
to report that fact within three days. The acquisition was 
to be timed from the date of the trade so as to eliminate any 
delay. Further, the offeror was to report each additional 
five per atuae the offeree company that it acquired within 
three days. Such reporting requirements would be markedly 
different than that required of an insider who only had to 
EepoLe hisstrading within ten days of (thesend.or. Che month, in 
which the trade took pice = The writer surmises that the 
reporting requirement was directed at creeping take-over 
bids paprovidingsiptormation anduhence PrOLection Louthe 
offeree shareholders. The Merger Committee decided that to 
regulate the intention to make a bid would be impossible and 
they chose instead only to regulate by requiring reporting of 


holdings which were certain and objectively discernable. 
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This decision, however, allowed an offeror to acquire lupyte 
19 percent of an offeree company and to keep that fact secret 


BOurupstoe4d .days. 


4. The Merger Committee recommended, again in relation 
to the market purchase exemption, that an offeror be 
prohibited from reducing any pro-rata purchases he might be 
required to make pursuant to subsection 81.7. by purchasing 
securities in the market during the take-over bid. The 
Practical ,effiect tis *that.in Ya partiahybid the tof~eronecould 
not reduce the minimum number of shares he would purchase 


under the offer by purchasing on the market at a lower price. 


5 In a closely related recommendation, the Merger 
Committee recommended that the offeror not be permitted to 
make market purchases during its take-over bid unless the 
offeror's intention to do so was disclosed in the take-over 
bid circular. The Merger Committee considered the S.E.C. 
regulation, then new, which prohibited market purchases while 
the offeror's take-over bid was outstanding. They also 
considered the situation in Britain where market purchases 
were permitted, if disclosed each day, only where the 
take-over bid was for all outstanding eepees. ! The 
Committee felt their proposals, providing for disclosure in 
the take-over bid circular and once 20 percent was reached, 


and prohibiting the reduction of the minimum number of shares 
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POrDemraken, Up in partial bids, would PLOVIde EVexi DE lity, to 
the offeror and adequate protection to the offeree 
shareholders. The Merger Report pointed out, for instance, 
that in a partial bid an offeree shareholder might choose to 
sell all of his shares at the market price rather than 
eendering under the higher price in the’ offer where only ca 


portion of his shares might be taken up. 


6. The Merger Report contained one final proposal with 
respect to exempt offers. It recommended that the exemption 
in subsection 80(b)(iv) on application to the court should 
instead be available on application to the Commission. The 
Committee wanted to give the Commission this discretion so as 
to be consistent with the discretion granted to the 
Commission under section 59 of the Old 0O.S.A. and several 


other sections. 


The Merger Committee's other recommendations were 
concerned with remedies for inadequate or misleading 
disclosure in take-over bid circulars, certain additional 
information that they felt should be in take-over bid or 
directors' circulars and terms in regard to timing and taking 


up shares that they considered should be mandatory. 


Ds The Merger Report reviewed the Kimber Committee's 


policy decision not to have take-over bid circulars reviewed 
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by the Commission prior to distribution to the offeree 
shareholders whether or not the transaction involved issuing 
securities. The Merger Committee concluded that take-over 
bid circulars had usually been responsibly and accurately 
prepared, but to ensure compliance with the statutory 
requirements they felt that the take-over bid circular should 
be treated exactly as a prospectus except insofar as a 
prospectus required pre-clearance by the Commission. The 
Merger Committee recommended that the take-over bid circular 
be approved by the directors, signed and certified in the 
same manner as a prospectus’” and accompanied by a 
certified copy of the resolution of the board of the offeror 
appEroving*itsviiling-“and “distribution. 

The reader will recall that one of the criticisms 
of the original take-over bid provisions in the Old O.S.A. 
concerning take-over bid circulars was that while it was an 
offence to breach the statutory requirements concerning the 
Circular, the statutesdpdrnoteimposetanyicivrieiiabilityion 
the offeror norv’did ttegrantethecoffereeitishareholders*acright 
to recision or withdrawal for breach of the statutory 
requirements. The Merger Committee recommended that the 
offeree shareholder have a right to recision if the take-over 
bid circular made either an untrue statement of a material 
fact or omitted to state a material fact in a misleading 
way. Further, the Merger Committee recommended that the 


directors of the offeror be liable for any material false 
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Statement contained in a take-over bid circular coupled with 
the same defenses available were the take-over bid circular a 


prospectus. ?~ 


Bie The Merger Committee recommended that if the 
minority shareholders could apply to the courts for orders 
requiring their shares to be purchased? or where the 
majority shareholder could compulsorily acquire the minority 
shareholders shares, that these rights be clearly set out in 
eiecacake-over bid circular and that the offeror should advise 
the offeree if he intends to exercise the right to acquire 
compulsorily the minority shares.”> Sophisticated 
Shareholders would probably not benefit from such 
information, but it might be of some value to unsophisti- 
cated shareholders and it is in keeping with the philosophy 
“of the take-over bid provisions to protect shareholders 


through disclosure. 


The Merger Report considered and rejected requiring 
the offeror to disclose his purpose or business intention in 
attempting the take-over. The Committee felt that the 
benefit to offeree shareholders would be questionable and, 
based on their analysis of the American experience, that the 
disclosure might be misleading because the results of 


take-overs were rarely those intended. 


os The Merger Committee considered whether the 
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identity of the offeror in a cash take-over bid should be 
disclosed. They came up with the compromise recommendation 
that where the bid was for all the outstanding shares there 
should be no change, but that if the bid was for less than 
all the outstanding shares the identity of the offeror should 
be disclosed. They felt the offeree shareholders were 
entitled to know the identity of the offeror with whom they 
would be associated with as shareholders if they tendered and 
not all their shares were taken up. The same reasoning would 
apply to an offeree shareholder who did not tender in a bid 
for all outstanding shares, but the Merger Committee ignored 


ens’ 


Oy The Merger Committee considered and rejected making 
directors' circulars mandatory. They also considered the 
closely related matter of what comments short of a directors' 
circular recommending acceptance or rejection of an offer 
were proper. They recommended that a senior officer of the 
offeree company should be permitted to communicate with the 
offeree shareholders indicating that the offer is under study 
by the board of directors of the offeree company, that a 
directors' circular would be forthcoming and suggesting the 
offeree shareholders defer depositing their shares until the 


directors' circular arrived. 


cd li Submissions were made to the Merger Committee that 
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directors' circulars should set out a breakdown as to how 
each director voted in deciding whether to recommend 
acceptance or rejection of the bid and what each director's 
Particular interests were, The Committee did not adopt this 
approach, but they felt that any of the directors should be 
free to recommend the acceptance or rejection of an offer 
eve it the “board Ttcsemr was unwitling=to-acts “They 
recommended that any director of the offeree company who 
wanted to make an independent recommendation should do so in 
ences LOrm Of a circular’ setting out "his ‘reasons for -doing’so, 
his trading in the offeree company's securities, the details 
of any private agreement for the sale of such shares and any 
understanding as to his future employment and perquisites 


should the take-over succeed. 


He The Merger Committee acknowledged that a take-over 
bid is frequently amended in the face of a competing offer. 
Because such a“change in the orter ts*wholly™in’ control of 
the offeror and even though all offeree shareholders 
depositing will get any increase in consideration that is 
offered, the Committee felt the change in the offer was a 
Sufficient change in circumstances that Che offeree 
shareholders should be protected by having a right to 
withdraw deposited shares. The Committee recommended that 
any change in the terms of an offer, except the extension of 


time for acceptance, should give the offeree shareholders a 
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Eurther seven days from the date of “the change to withdraw 
their shares. The recommendation can probably be justified 
on basic contract principles in that any material change ee 
an offer constitutes a new offer. Consequently, a tendering 
under the old offer, where the purchase was not yet 
econelided; "did*notverrect a binding contracts @AAs Wa “oraceical 
matter the recommendation seems to be directed at getting the 
best possible deal for the offeree shareholder by making 
competitive bidding for his shares possible. Otherwise a 
competitive bidder might never enter the fray, knowing that 
the number of shares already deposited under the other bid 
makes the possibility of the success of his bid remote if not 


impossible. 


ets The original take-over bid provisions were 
criticized because an offer for all the shares of a certain 
class wae not governed by the timing requirements applicable 
Cora-partial "bid *eéven’though*there*may have *been=severa!l 
Classes of Fequity shares im *the*offeree™= company? + The Merger 
Committee recommended, therefore, that an offer for less than 
ari=the “Voting shares “of Yall classes should be subject to the 
special timing rules applicable to partial bids. They 
specifically rejected the idea that the offer should be made 
pro-rata across classes of equity shares as being too 


restrictive on the offeror. 
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14. The Merger Committee was concerned that the failure 
to impose any restriction on when the offeror must take up 
and pay for shares tendered under bids for all the shares 
was, when coupled with the right of withdrawal for only the 
first seven days, a potential area of abuse. Offerors could 
keep offeree shareholders locked in indefinitely with only a 
conditional commitment on their part. The Committee 
considered recommending that the offeree shareholder be free 
to withdraw his shares if they had not been taken up and paid 
for within 35 days. They opted instead for a recommendation 
Pietwat the end, of, 3:5 days the, offeror, be forced, fomeitner 
abandon his offer or purchase all the shares tendered to 
date. The practical effect is that even if an offer is 
conditional on.acguining, 90, percent,,.the, offeror, 1s, going,to 
have to weigh his chances at.the end of 35 days. .If the 
offeror goes ahead and takes up the tendered shares it takes 
the risk that it may make an enormous expenditure but not 
achieve the desired degree of control. While this provides 
excellent protection for offeree shareholders, it may 
discourage certain take-over bids. The Merger Report did not 


appear to consider this and simply stated: 


"when the offer for all has some condition 
attached, on all the shares being tendered 
there appears to be no reason for permitting 
the offeror's obligation to take up and pay 
for the shares to extend for any longer period 
than that permitted for a partial offer." 
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eons The final recommendation of the Merger Report on 
take-over bids concerns the conditions that could be attached 
to such bids. The Merger Committee was primarily concerned 
with the inclusion of what are known as "market out" clauses 
Pomeake—-over bid offers. Such clatises are included an 
underwriting agreements. They allowed the offeror to back 
out of the commitment to take up and pay for tendered shares 
if, just before the offeror was supposed to do so under the 
terms of the offer, it was no longer a good business risk in 
the offeror's subjective opinion. The Merger Committee 
recommended that such escape clauses be prohibited on the 
grounds that the offeree shareholder is committed once his 
shares are tendered and the period of withdrawal has run and 
the oLrferor ought tobe similarly committed, subject to his 
share objective being achieved. Prohibiting all conditions 
but the achievement of a certain share objective would give 
offeree shareholders more protection than vendors in private 
agreements, where the sale might be subject, for instance, to 
the confirmation of the value of inventory and accounts 


receivable by an independent auditor. 


B. Amendments Resulting from the Merger Report 


As noted earlier, the take-over bid provisions in 
the Old O.S.A.), andsther securities legislarronmin the other 


uniform act provinces, were amended shortly after the release 
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of the Merger Report almost exactly as recommended in the 
Report. The changes were incorporated on a piecemeal basis 
rather than rewriting the provisions entirely, but they 
respresented a trend toward increasing regulation of 
take-over bids. We will examine the changes to the Old 
O.S.A., the changes made in Alberta and the other uniform act 


provinces being virtually fdenticale @ 


l. Exempt Offer 


The definition of "exempt offer" in subsection 


81(b) was changed as recommended by the Merger Report. 


(a) The private agreement exemption was restricted toa 


private agreement with less than 15 shareholders. 


(b) The market purchase exemption was restricted by the 
requirement that purchases under the exemption were to be 
reported in PP Ses bs with an addition to the insider 
trading provisions, section 110a, which provided as 


recommended that: 


(i) where an offeror acquires more than 20 percent of 
the voting rights attached to outstanding equity 
shares, through the facilities of a stock exchange 


or in the over-the-counter market, it shall make a 
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special insider trading report of this fact within 


three days; and 


(ii) the offeror shall file additional reports with the 
Commission with the acquisition through a stock 
exchange or in the over-the-counter market of each 


additional 5 percent. 


A further related addition was made to the insider trading 
DBEOVisSions ,.vsubsect.ion .109(.2)(c).,..teovensure .that,the three 
day reporting requirement in section 110a was not stretched 
into eight days. This was accomplished by providing in the 
Subsection that ownership shall be deemed to pass, for the 
limited purpose of the reporting requirement, at such time as 
an offer to sell is accepted by the purchaser or his agent or 


an offer to,buy.is accepted by,.the vendorn;or, has agent. 


UiC:) The private company exemption was amended by 


deleting any reference to public companies. 


(d) The court order exemption was changed to provide 


that the Commission could order an exemption. 


2. Terms Applicablewto,allOfiers 


(a) Subsection 82.3. of the Old O.S.A. was amended by 
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providing that where the terms of a take-over bid are varied 
before the expiration thereof that offeree shareholders have 
an additional seven days from the receipt of the varied offer 
within which to withdraw shares deposited pursuant to the 


leykiol 


(b) DUDSECETONS S274. , 5.75605, anG Js ObmMENe lOlLGLOCS UN. 
were amended to provide that the special partial bid rules 
applied whenever the offer was for less than all the equity 
shares of the offeree company, rather than all the equity 


shares of a class. The partial bid rules are: 


(i) that tendered shares not be taken up and paid for 


until a minimum of 21 days had expired; 


(ii) that the maximum time within which shares may be 


deposited shall not exceed 35 days; 


(Gad) that, <orovided. conditions aresmeceor waived, 
deposited shares shall be taken up and paid for 
within 14 days of the last day within which shares 


could be deposited; and 


(iv )@ that «nie moOnTessnanes .ar.e tendered than the offeror 
is bound or willing to take up, that they shall be 


taken up pro-rata. 


Patty sas: ous pauetans 
Syed: susblotote de wae a 


i: 
ian 


me230 Hervay Pct 2G “aveae 


sd2 028 30492006 <eaeeila 


ei 7 


a 
an 
‘a 


yotype atiy TEs sane ane el | lot: « eee 7 
a a ae P| e 


ifope stg. Die aren yeti tyars dimao/ a 


‘s36 solds bid: EQ SAT.) 


52 65 (AB ee weAs2 “oe + sone Bs +2 
tho >Sges [hsg, evsb Cre dia bt) 


od Wem 25 ~~ ie rl lane eer 


,DSVisBw go 34in elke 


40% bieg ine Qu cstes 
Sagalte. Fossh- nasi — 


cc) 


47. 


Several additional subsections were added to 


SeCrion, 82 726.eaoe sy Logeaand PL. * 


(a0) 


C11) 


Subsection 8. provides that if the laws applicable 
toythe offeree company provide for al might of 
appraisal or acquisition that the offeree 
shareholders be advised of their rights of 
appraisal and whether the offeror intends 


exercrsing any =rightGof*acquisition™= it *mignt have; 


subsection 9. provides that if the offeror intends 
to purchase shares in the market during the bid his 
intention shall be set out in the take-over bid 
circular and prohibits the offeror from reducing 
the number of shares he is bound to take up under 


the terms of a partial offer by such purchases; 


subsection 10. provides that only two conditions 
are permissible in take-over bid offers. First, 
the “right *to withdraws the*ofrereriythe, required 
number of shares are not tendered and, second, the 
right to withdraw where the action of the board of 
directors of the offeree company subsequent to the 
date of the offer materially changes the 
undertakings, assets or capital of the offeree 


company; and 
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(lv) subsection 11. provides that in an offer for all 
the equity shares of the offeree company the offer 
Shall take up and pay for all shares tendered at 


the end of735 days or abandon the offer. 


3. Take-Over Bid and Directors' Circulars 


(a) section 67 Of the Old O.S.A. was amended to 
explicitly allow the board of directors of the offeree 
company, if they were considering sending a directors' 
Crreuwrar, to advise the offeree. shareholders both of this 
fact and not to tender their shares until they heard further 
trom the directors. The section then provides that if such 
advice was given to the offeree shareholders the directors 
must send a directors' circular at least seven days prior to 
the expiry of the offer. Section 88 was further amended, as 
recommended in the Merger Report, to provide that an 
individual director or officer of the offeree company could 
recommend to offeree shareholders that they accept or reject 
ther bid. Lf the director or officer chose to do so ne must 
send a circular to each offeree shareholder containing the 
information relating to his holdings and interests that would 


be required of the directors were a directors' circular sent. 


(b) The provisions relating to approval of a take-over 


Dlcecircular by themsarrectors of the offeror and to approval 
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49. 


@f atdirectorstecircular by the directors of the offeree 
COmpanvyies SeCCtion 89 of the Old 0.,S.A. = and requiring the 
inclusion of a statement to that effect in the take-over bid 
or directors' circular - section 93 and section 99, 


respectively - were amended as follows: 


(i) By the addition of section 89a which provides that 
agcakésovertbid: circulbarushall Contain‘a 
certificate, signed on behalf of the board of 
directors of the offeror; that. the circular 
constitutes a full, true and plain disclosure of 
all material facts as required by Part IX of the 


OLAGVOsSSAZ 


(ii)seBy*amending section 99 to provide for the inclusion 
Of ay Sami lar acertif£icatesinea wWairectorsiicircular 
or liniaseincubar .sénttbylanaindividualedirector or 


officer under the new section 87 referred to in 


3(a) above. 


(Ges) One further minor change that was made in the 
required contents of a take-over bid circular in accordance 
with the Merger Report's recommendations was to amend section 
92\0£ the @Ol@ OfSeAgetoerequire the disclosures;ofethe 


offeror's identity in bids for less than all the outstanding 


shares of the offeree company. 
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Any Right of, Recasi on 


One of the most significant recommendations in the 
Merger Report in regard to take-over bids was that offeree 
shareholders should have a right of recision and that the 
gGamectors of ithe offeror: should) be civilly liable, fora 
misrepresentation in a take-over bid circular. A new section 
100a was added to Part IX as a result of this 


recommendation. The section provides: 


(a) That an offeree shareholder who sells his shares 
pursuant to a take-over bid has a right to rescind the sale 
if the take-over bid circular contains an untrue statement of 
a material fact or: omits, to;state ai material» fact) inva 


misleading way; 


(b) As Limictatdone period of) 90Fdayssafrometheldate of the 


salesorereceipt of chescircular,jwhachever] isaiater; 
(c) befenses. tor thearight oftrecistony namely: 


Git) if the untruth was unknown or in the exercise of 


reasonable diligence could not have been known to 


thesofferors: ox 


(ii) if the offeree shareholder knew of the untruth at 


the time he tendered his securities. 
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(d) The right of recision is in addition to and without 
derogation from any other right the offeree shareholder may 


have at law; and 


(e) Every take-over bid circular shalll-(contain: the 


statement of ‘the right! of) recision. provided by «thisisection. 


Further, section 14lc was added to provide for 

Civish rabibity of drrectors.“int exact ly simi@ar ttermsiito that 
imposed on directors of an issuer for misleading statements 
ina prospectus. °° The section provides that every person 

or company to whom a take-over bid or directors' circular was 
sent shall be deemed to have relied upon the statements made 
in the circular and, if a material false statement is 
contarmed nia ‘errcullar, all “directors: ofthe ‘company. 

Metia viz ins the circular at the time it was signed shall be 


liable to pay compensation to all offeree shareholders who 


suffer any loss as a result of the material false statement. 
eC; “The Federal Legislation and Inter-Junisdictional Conflict 


Before proceeding on to Chapter IV and a 
description and analysis of the changes made in the take-over 
bid legislation by the new generation of securities 
legislation which became effective in Ontario and Alberta in 


1979 and 1982, respectively, it is important to describe 


developments on the federal level. 
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As noted in Chapter II, the take-over bid 
fegislation in Park IXmoefwtheOldvoi SecA. twas~avmodeletor 
amendments to the Canada Gofperetiens AcCtoin oman as a 
result of the Dickerson Report recommendation concerning 
take-over bids.?° The introduction of take-over bid 
provisions in 1971 was done quickly as a stop gap measure, 
for it was not until December 15, 1975 that the Canada 
Business Corporations Acker was proclaimed in force. The 
1971 amendments concerning take-over bids were brought 


forward with minor changes in sections 187 through 198 of the 


C.B. Cc .A. 


The federal provisions are very similar to the 
Ontario legislation by design. The Dickerson Report decided 
to resist the temptation to make major modifications in the 
Ontario law for the sake of Hadleor tte meee This was before 
the 1971 amendments to Part IX of the Old O.S.A. and they 


indicated that otherwise they would have adopted most of the 


recommendations made by the Merger Report. 


There are three differences worth noting between 
the federal legislation and the uniform act provisions. 
First, the threshold level of ownership that triggers the 
application of the legislation was reduced from 20 percent to 

101 


ten percent. The Dickerson Report thought this was a 


reasonable compromise between the 20 percent threshold level 


D2s 


Sees Wh DUT) & Gee, Wee | See eee 
‘1 a nas ie i, ik y “a oa 


— 


s 
bid navownted : 3 salle si beam 
"6? iebom 6 enw pee BSG, ots Fe MI atee ania 
o its 
eae *Eret +L $08 sdeigARogidd: Ateneo 9A. 7 


iniqciagneh no ‘2 Sho Smmigeee dtoqsa doaz'sto le <0 oa 

bid 1S ote ‘% seldaubosa S727 : = S amlix 

,Stuesem Geo vous. 's as (TASTE S1oh jaw: iveL aes 

 @baned ens aedg ete ae reidenots3c Lisne son sew 3 

s1T som? 2 danietoasetabe “yk cohen mr 

itmueud sY¥aw ebtd ~Hvosaded en irbicones | . 

oft Im G2 dévozde TRE atat 1253 (fet ‘aenweris Son hid naaw. 
/ . . 

| é aR | 

Sis OF teligge veoy ou tase dekvc ag Leet edly . i 


hebiosh tiggat mstadstd, eae ‘nyteed shiaeiicacecs ee 


oo 


ot3 nt enciawadtkbem apf sn adem oo sesamiae : 

stated eee ape pl! weaned | Ap sere nity Pi 

yond bus sv® Bigieds gone ade Oo} arasmoRetie f 

xia. Jo. g208 baigeie Siva se vdtgn seine et 
000m onions ans . qd ahem. 

oat 


aewied prion dixow csonone pextt os oxen 


sanotzteorta II& 


B82 eusepians tune @ 


| 


ae | 
a | an 


Soe 


under Ontario law and the much more stringent American 
legislation at this time which required take-over bid 
circular type disclosure and special insider reports whenever 


five percent of an offeree company was acquirea.+?2 


second, the federal legislation allows an 

interested person to seek a restraining order to block a bid 
were 4a stake-over  *bid@circul ar%or *alrdirectors” circular is 
mietesding. +2 Interested person is defined to include an 
offeree shareholder, the offeree company, the offeror anda 
rival Baseeou. ie The Dickerson Report felt that this was 

a more effective remedy than a large penalty, because it 
would be available to block a bid even where there were no 


Ma ; L 
grounds to justify an injunction order at common law. ve 


Third, the *definition of “take-over *bid™ in*section 
ism GHCERALOCLB TG. AE PAthough not “the *deéfinition in "the Grc.A., 
was designed to cover an offer by an issuer to repurchase its 
own shares. Consequently, all the rules on timing, 
disclosure and mandatory terms applicable to take-over bids 


are applicable to issuer bids under the federal legislation. 


Much more significant than the actual differences 


in the federal and provincial legislation, however, is what 
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it portends in two important areas: the overlap between 
corporate law and securities law; and the possibility of 
conflict between the federal legislation and provincial 


legislation. 


There is of course no federal securities law per 
se, though there have been proposals to merge the provincial 
securities/commissionsvinto some typeof’ national 
peencysin” Gene. BaGaAe,eand | provyincialacorporate 
statutes, contain numerous provisions concerning 
prospectuses, insider trading, disclosure and take-over bids, 
however, which one might expect to find in securities 
legislation. One major difference would appear to be that 
the corporate statutes use as their jurisdictional nexus the 
statute under which the company is incorporated, while 
securities acts generally rely for a jurisdictional nexus on 
the geographical area in which the regulated activity is 
occurring. 19! This means that in the securities regulation 
of take-over bids the address of the shareholders to be 


: 10 
protected is what counts. ° 


TonnS COE ea cites as an example a take-over bid 
made for a federally incorporated company with its principle 
place of business and most of its shareholders in New 
Brunswick and a much smaller number in Ontario. The offeror 


will have to comply with the C.B.C.A. for any take-over bid 
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as defined in that act, and additionally with the Ontario 
securities legislation if the offer is extended to Ontario 
shareholders (which is required under the C.B.C.A.) and if 
the 20 percent threshold test is met. If the same company 
were incorporated in New Brunswick only the Ontario 


legislation would have to be complied with. 


TEs interesting! to note ain this regard thatuwnige 
the definition of take-over bid is defined with a 
geographical ea eea aie the private agreement exemption 
has no such Mimateaetone 4 | Consequently, it might be 
argued that so long as private agreements are made with only 
14 shareholders in each of Ontario and the uniform act 
provinces the take-over bid is exempt. This argument is 
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based on the "reasonably clear authority" of Hretckha 


VowneG.. Ob Britieh Cofumbia where Justice Martiand 


peated eso 


"The order is not before us, butyin 
any event, “Like "any Other Order “or che 


Commission it would have application 
Only nine thesPpoovince fof (Briere khecolumbia. * 


The more practical view, however, is that although the 
persons to be protected are definitely limited to those with 
Ontario addresses, the criteria for deciding whether the 
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exemption is met or exhausted are not so restricted. 


On the issue of whether provincial securities 


feqislation applies, to federally incorporated companies, 
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federally incorporated companies are bound. In that case the 
issue was whether The Alberta Security Frauds Prevention Act, 
137° Was UleEra vines an, purporting to regulate certain 
federally incorporated companies. The Privy Council found 
tHat the legislation was not ultra vires insofar as federally 
incorporated companies were concerned because it did not 
preclude them from selling their shares unless they were 
registered - they could sell through registered brokers - but 
merely subjected them to competent provisions applying to all 
persons trading in securities and was thus within the 


provincial power to legislate with respect to "property and 


Cava. Tights 


An important issue that has not yet been finally 
resolved is whether the provisions in the federal corporate 
statute are paramount to identical provisions in the various 
Provincial securities statutes. “This fs the 1ssue in) the 


ele7, 
case of Multiple Access Ltd. v. McCutcheon 5 


The case arose from a take-over Situation. The 
defendant McCutcheon was president of Multiple Access Ltd., a 
company incorporated under the Canada Corporations Act. 
McCutcheon bought large quantities of shares in Multiple 
Access on March 10, 1972 for under $2.00 a share. McCutcheon 


disclosed his purchases as he was required to do under the 
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insider reporting provisions in both the Canada Corporations 
Act and the Old 0.S.A. Simultaneously, Multiple Access 
announced its offer to buy the assets of Canadian Marconi 
Limited and the offer was accepted on sAMarche 2 Pang 7269 The 
value of Multiple Access shares rose to $7.00 by mid May 1972 
and $10.00 by November 1972. Efforts were made by certain 
shareholders to have Multiple Access bring an action against 
McCutcheon under section 113 of the Old 0.S.A. to recover the 
"direct benefit or advantage" gained by McCutcheon in his use 
of the "specific confidential information" - the knowledge 
that the offer to Canadian Marconi was going to be made. 

Mere apie Access failed to commence the action and the 
aggrieved shareholders obtained a court order under section 
mea eOrethne, Old 0. S.A, requiring, the Ontario Securreres 
Commission to commence an action on behalf of Multiple Access 
against McCutcheon. McCutcheon raised the constitutional 
MesueMinnhts defence, claiming that -sectionel00%5 ofathe 
Ganada Gorporations Act™ did not providenany authoriityator the 


Commission to commence the action. 


Sections 210004 and’ 100.50 * ther CanadaeCorporations 
Act areyvirtuallyPidentical to, sections 1l3eandrll4ecof the 
OLGNOUSBAT bexcept Ehatesection 100.S°authorazes@thescourt to 
appoint the Director of the Corporations Branch to commence 
or continue the action, not a provincial securities 


commission. The Ontario High Court found that both statutes 
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were intra vires their respective legislatures and that the 
provincial legislation was not rendered inoperative under the 
paramountcy doctrine because the provisions were not 
repugnant in the sense of incompatibility or imability to 


stand together. The issue had not been raised before and the 


COuLrt ete 


“It may be noted that the combined effect 

of the federal and provincial companies 
legislation is to create a large number 

of systems of corporate law and a 
corresponding proliferation of administration 
which operate concurrently with resulting 
detriment to legislative and administrative 
economy, but I am not aware that this has 
given rise to judicial questions as to its 
acceptability under the scheme of the British 
North America Act, 1867." 


The Ontario Business Corporations sue contained similar 
insider liability provisions as well, but they only applied 
to companies incorporated under that legislation, and the Old 
Oy5.A. Specifically excepted such companies Erom certain 
aspects of its operation such as the insider trading 


areanlenewaa rae The insider trading provisions have now 


: ; : a2 
been removed from the Ontario Business Corporations Act 


and only apply under the Alberta Business Corporations Act to 
"non-distributing Conran ica 4 = which companies are not 
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covered by the New A.S.A. 
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McCutcheon appealed the decision upholding the 
Ontario legislation to the Ontario Divisional Court which 
found that the provisions of the Canada Corporations Act and 
the Old 0.S.A. could not live together because both looked to 
the same direct benefit or advantage, and would permite co 
Demrecovered twice. The court kéyed in on the fact that 
there were no supplemental provisions which, for example, 
exempted the operation of one statute if the other were 
invoked. Multiple Access appealed to the Ontario Court of 
Appeal, which dismissed the appeal, and then to the Supreme 
Court of Canada which has not yet rendered a decision. If 
the Supreme Court were to uphold the Divisional Court's 
ruling the practical effect might be to emasculate the power 
of provincial securities commissions to enforce provisions 
Simi tan or identical to those’ found im the C.b.C. A." since 
the take-over bid provisions in the C.B.C.A., sections 187 
through 198, are very similar to those found in the 
brovincial legislation, this could have important 
consequences for the securities regulation of take-over bids 


for federally incorporated companies. 


An interesting development in the same area 
concerns the unsuccessful take-over bid by Campeau 
Corporation for Royal Trustco in 1980. The Ontario 
Securities Commission conducted a hearing to determine 
whether the directors of Royal Trustco had adhered to the 


requirements of the New O.S.A. in defending Royal Trustco 
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from the bid. The Ontario Securities Commission found some 

! 124 . : 
evidence of impropriety in the behaviour of two 
directors, Royal Trustco chairman Kenneth White and president 
John Scholes, and suspended their trading privileges for a 
brief period by way of a eoneeiont a. This suspension is 


under appeal. 


The federal authorities also entered the 
controversy, however, by taking two steps under the C.B.C.A. 
Birst, the Director, of the Corporations Branch issued an 
MOVvestigation, order of Royal Trustco. under Part. XVEILT of the 
C.B.C.A. This order was quashed by the Ontario Supreme Court 
and the Director is appealing this mult oo" Second, the 
Director of the Corporations Branch has applied to the 
Supreme Court of Ontario to commence a derivative action 
Minden Part. xix. of ‘the C.B.C.A. on,behalivor (Royale rustcovon 
tne grounds that, the failure, of the Royal; Trustco: directors 
ton fully, disclose their plans was untainly prejudacial (to the 


2, 
small Royal Trustco shareholders. 


A development such as this highlagnts the overlap 
between the C.B.C.A. and provincial securities regulation and 
in the controversial area of contested take-over bids it is 
bound to be a continuing trend. It is interesting to 
speculate as to what might happen if \boththnesprcector of the 


Corporations Branch and the Ontario Securities Commission 
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took steps simultaneously to enforce their virtually 
identreal) take-over Viegislation. /'Tttis!possiblvesthae some 
aspects of the provincial legislation might be found not to 


apply to federally incorporated companies. 
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CHAPTER IV 


THE TAKE-OVER BID PROVISIONS OF THE NEW SECURITIES ACTS 
er SE NWN DERAILED ALLO 


Take-overs of public companies continued to be 
popular throughout the 1970's and the pace increased toward 
the end of the Secsdana © The take-over bid technique was 
used frequently in these take-overs and the securities 
regulation of take-over bids became more significant with the 
increase in the size and value of the offeree companies and 
the sophistication and competitiveness of ube renee TG 
eye an axiom of securities law that whenever there are 
perceived abuses of the rights of shareholders, particularly 
small shareholders, either through the use of loopholes in 
the regulatory scheme or because certain activities are not 
regulated, the law is changed to correct the perceived 
deficiency... This is certainly true insofar as take-over bids 
are concerned. The experience of securities commissions in 
Phe eO700s,.mostdyeatnat of the O.S.C., gave “ise to changes 
in the regulation of take-over bids. These changes were made 
at first by, changes, in..the, Commissions, policy, in. administer— 
ing,the Old.O.SsA.. and. enforced, by. the. diseretionary power of 
the Commission to impose cease trading orders and deny 
statutory exemptions. Eventually there were changes in the 
actual legislative provisions with the enactment of the 
New O.S.A. which was proclaimed in force, insofar as we are 


Soncernea,- 7 on September 15, 1979. Alberta 1S  thevonly 
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other province to have enacted and proclaimed a new 
securities act, the New A.S.A., which was proclaimed in force 
on February 1, 1982. The Alberta legislation is modelled 
closely on the Ontario legislation, particularly the new 
closed system of prospectus exemptions, but there are some 
Significant differences'in the take-over bid provisions in 


the two pieces of legislation. 


This chapter covers the most recent law reform 
report to deal extensively with the take-over bid provisions, 
the 1973 Hodgson RenoreLea It then examines the 
differences between the Old O.S.A., as amended in 1971, with 
the New O.S.A., identifying significant developments for 
Eurthersanalysi Seine Chapter) VeesFinallyathe, take-over bid 


provisions in the New A.S.A. are compared and contrasted with 


those in the New O.S.A. 


Rams ine Hodgson Report 


The Select Committee on Company Law that wrote the 
Hodgson Report felt that no study of mergers and 
amalgamations of companies would be complete without 
reviewing the securities legislation governing take-over bids 


and they wrote several chapters on the subject. 
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They analyzed the effect of the exemption from the 
take-over bid provisions provided for agreements with less 
than 15 shareholders and disagreed amongst themselves whether 

rst 


it should be allowed to continue. THaAS = Witllaepe 


discussed in the next chapter. 


The Select Committee reviewed the implications of 
partial bids and the special rules governing them,*? They 
examined the British position under the City Code which 
states partial bids are undesirable and only permitted if the 
approval of the Take-overs Panel is obtained in advance. +3? 
The British position appears to be based on the feeling that 
it is unfair to the offeree shareholders to permit an offeror 
to acquire effective control over the entire business and 
assets of the offeree company without purchasing all the 
Shares in the offeree company, or at) least’ oftering to do vso;. 
The Select Committee noted that there was no prohibition 
against partial bids in the United States. They did not 
“recommend against partial bids because they ele shareholders 
were adequately protected by the rule requiring that 
take-over bids be made to all shareholders. Each shareholder 
then has the eption of accepting or rejecting sthe bidvas he 


sees fit and any premium for control is available to all 


shareholders. 
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The Select Committee did recommend one change in 
the special rules Governing® partials bids. ttheyt noted tehat 
while subsection 82.9. of the Old 0.S.A. prohibited the 
offeror from reducing the number of tendered shares it is 
bound to take up on a pro-rata basis by making purchases in 
the stock market during the take-over bid, there was no 
requirement that such purchases were to be counted in 
determining whether the share objective specified in the 
take-over bid offer had been achieved. They recommended that 


the legislation be amended to rectify this situation. 


The Select Committee considered the necessity for 
and contents of directors' oi Heularst ei It was their 
feeling that the offeree shareholders were entitled to as 
much information as they could get to form a reasoned 
judgment regarding acceptance or rejection of a bid, 
especially itheminformation: — whether eachdirector ‘or! senior 
officer has accepted or intends to accept the offer on his 
own behalf; and whether there has been a change in the 
filnancial’ position or prospects® of the offeree ‘company’ since 
therdate! offitsitlast' published Linancvale'statement..) Under 
the Old 0.S.A. the shareholders would never get this 
information unless the directors of the offeree company 
decided to make a formal recommendation to accept or reject 


the bid. The Select Committee could see no reason why the 


receipt of this information should be dependent on such a 


65% 


ne aynaic. ond tdsmmone 


yA 
geax beter yor? oe 


of SEW orate” Bbc serfengied? sda pees 
ne Psdayoo: stcog' ave abecrinaed doue, jee ae 
sat af beltioeae ouliaer a patie ads sotgod B ee 
ae ooh 
isi+ bobeamaoses yen <bon 2. nese baa. 193 t0- 6: 
3 i” ioe 
sidsuite Bhs garage cahises, ad 


aed viianesosn sat Sipseadageiae imc gnelles § 


s+terid est J? Sele sxcsnentb Beg 


ss ed baidians Qua pista best ore 
ue ere 


- 


beittess & sxh3 ‘oF eal: 


sed 6 t6 sc eaialea: 


toFWS= tc xe444ip rie 


; vad 0) ees 
eit no “6a20 oA3 sop ed 


(ae 
= =) © 


gis stcesnsds 7 as Sf 


yornie YoSGtiod as7pSa6 a 
sabav INSMS tose. | 
sis 29D 19va 

witeamos sexed 
toecex To 4a9%EB « 
oa ‘ydw noeset om i 

5 dove ne inshneqab 


66. 


decision by the directors. They recommended that directors' 
circulars be mandatory in all cases, but that it remain 
optional on the part of the directors whether or not to make 


a recommendation to accept or reject the offer. 


Further, the Select Committee recommended fine 
miming Of subsection 96n2..0f the Old.0.S.As, which: only 
required disclosure of whether each insider intended to 
accept the offer in respect of any shares, so that the 
Cmrectors Jcircular,wouldgrequireydadisclosure.ofethesnumber of 
shares held by each insider in which acceptance is intended. 
They felt that there was less chance of misleading the 


offeree shareholders if this type of disclosure was required. 


The Select Committee also reviewed the issue of 
conditions permissable in a take-over Riche They felt 
that the recommendation in the Merger Report, and the changes 
tnethne OldvO.S.A.easma vesult, subsection s2. 10. had gone 
too far. “The Merger Report Stated thats the votteree 
shareholder was committed to sell his shares once they were 
tendered: and, thatthe offeror.ought,to bexssimilarily 
committed, subject to its share objective being 
ARE ee a The Select Committee noted that prior to the 


enactment of subsection 82.10. take-over bids were normally 


subject to many commercially reasonable conditions, quite 
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apart from a minimum share objective or a very subjective 


"market-out" clause, such as: 


(i) that no changes will take place in the authorized 
or issued capital of the offeree company during the 
bid, except by way of converting existing rights or 


exercising options; 


(ii) that there have not been any material adverse 
changés**in the financial’ position of “‘the”offeree 
company since its last published financial 


statement; 


(iii) that there has been no material change in the 


assets of the offeree company; and 


(iv) approval ‘or the “appropriate regulatory ‘authority, 


Lf required. 


The Select Committee felt that such conditions were 
reasonable because the offeror was not simply making a 
poptrolio investment, ‘but ‘buying efrectrve rcontrom or a going 
concern and vitally interested in the earnings, financial 
position, assets and business of the offeree company. Under 
subsection 82.10., however, a substantial asset of the 


offeree company could be lost or destroyed and the offeror 


would still be committed. 
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The Select Committee recommended, therefore, that 
while purely subjective conditions - "in the opinion of 
OELeror’ =— should: still be prohibited, substantial changes in 
the position of the offeree company beyond the control of the 
offeror, and in some cases beyond the control of the offeree 
company, Should give the offeror an opportunity to withdraw 
its bid. They felt this would provide a more equitable 
sharing of the risk of change between the offeror and offeree 
shareholders because the offeror is making a very substantial 
commitment in making the bid and if the bid is withdrawn the 
offeree sharenolder nas, only losc  thesnight torse rl hase 


shares from the date of deposit until they are returned. 


The Select Committee was particularly concerned 
with activities of the directors of the offeree to defend 


against the stale? They liked Rule 38 of the (City 


Code in Britain which prohibited ‘the’ board of directors 
EEOM taking Certain. eccions: Curing tne scourcse: ofsiaspt dor 
while one was imminent without the approval of the 
shareholders of the offeree company. The actions covered by 
the Rule are such things as issuing or granting options in 
respect of authorized but unissued shares, the disposition or 


acquisition of material assets and entering into contracts 


otherwise than in the ordinary course of business. 


The Select Committee did not suggest that the 
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provisions of Rule 38 betinserted into, tne vOldross Aw, only 
that appropriate legislation - presumably the corporate 
Scabuce — cOntain= such yprovisions. It is useful to digress 
ere to consider the law in Canada on the authority of 
directors to make material changes without the approval of 
the shareholders as a defensive measure in a take-over 


battle. 


The leading Canadian case is Teck Corporation et al 


ee This case concerned an action by the 


eel lar. 
plaintiff Teck Corporation to set aside an agreement between 
Afton Mines Ltd. and a subsidiary of Placer Development Ltd. 
for the potential development of Afton's major asset, a 
copper property near Kamloops, British Columbia. The 
agreement provided for the possibility of Placer Development 
eventually acquiring a 30 percent equity interest in Afton 
Mines. Teck Corporation had acquired majority voting control 
of Afton Mines just before the Afton-Placer agreement was 
entered into pursuant to a slow, creeping take-over but they 
did not yet control’ thes board of directors ;oL AftonoMines. 
Teck Corporation's majority control was subject to possible 


dilution as a result of the Afton-Placer agreement. 


Teck Corporation's action was dismissed. The court 
held that the shareholders had no right to alter the terms of 


the directors' mandate to manage the company except by 
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amending the articles or removing the directors from 

140 : 
OLEice, Further, the court held that the directors' use 
of their power to defeat those seeking a majority was not 


necessarily for an improper purpose so long as there were 


meaconable grounds for their belief, in light. of the 


reputation, experience and policies of the principals in Teck 


Corporation, that there would be substantial damage to the 


company's interests. + 7+ 


The suggestion of the Select Committee to require 
Shareholder approval in such a situation would clearly 
require a change in the statutory standard imposed on 
directors, consistent with the common law, to act honestly, 
mnegood faith and in: the best interests of the Coren hana 
Regardless of whether shareholder approval is required, the 
Select Committee recommended that if changes are made by the 
directors along the lines referred to in) Rulers obsthe City. 
Code, that the offeror should be entitled to terminate 2ts 
bide 

In addition, the Select Committee recommended that 
the offeror should be allowed to insert conditions so as to 
be able to withdraw its bid if there was substantial damage 
to or loss of a major asset, a substantial change in the 
financial affairs of the offeree company, or the offeror 


failed to obtain any required approval or permission from a 


144 
regulatory body. 
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The Select Committee had one further concern 
relating to take-over bids. They noted that Part X of the 
Old 0.S.A. governing insider trading was not broad enough to 
cover the possible abuse of confidential inside information 
in the case of take-over bids and amalgamations. ‘7° Unless 
the offeror was already an insider of the offeree company 
before a take-over bid, insiders of the offeror were not 
insiders of the offeree company and could trade in the shares 
of the offeree company armed with knowledge of the terms of 
the impending take-over bid. Similarly, insiders of the 
offeree company might trade in shares of the offeror. In 
neither instance would these insiders have to file insider 
trading reports nor would any liability attach under the 
legislation. The Select Committee noted that the same 
situation could exist in an amalgamation so that an insider 
of one of the amalgamating companies could trade with 
impunity in the shares of another amalgamating company on the 


basis of his knowledge of the proposed amalgamation. 


The Select Committee recommended, therefore, that 
the Old 0.S.A. be amended by the insertion of provisions, 
similar to subsection 100.1(5) of the Canada Corporations 
Act, extending insider liability by deeming the insiders of 
each company to have been insiders of the other company fOr 


six months prior to one of the companies becoming an insider 


of the other. 
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RB. Changes Etfected by the New 0.S.A. 


The take-over bid provisions of the New O0.S.A. are 
found) @2n Pant XIX (sections 88 to POONSe a: Pare XxX 
POvlows the Same basic format as Part IX of the Old 0.SeA., 
providing protection for offeree shareholders by the 
imposition of time for acceptance rules, requiring the 
disclosure of information in circulars and making certain 
terms mandatory in all bids. Part XIX is a more sophisti- 
cared puece of legislation than Part IX of the Old’ 0.SVA. It 
is also more restrictive and comprehensive than the old 
Wegrsilation, including within its ambit certain’ activities 


that were either specifically excluded or not covered by the 


Sraeaerinitions. 


dhs Definition of Take-Over Bid and Issuer Bid 


(a) Take-Over Bid 


The first part of the definition, subsection 
88(k)(i), is much the same as that in the Old 0.S.A., but 
subsection 88(k)(ii) goes on to include the acceptance of an 
offer to sell voting securities and deems such acceptance to 
be an offer and the company accepting to be an offeror. It 
is not clear from subsection 88(k)(ii) if the vendor is 


deemed to be an offeree as defined in subsection 88(1)(f) 
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and, therefore, whether he must be resident of Ontario for 
the provision to apply. In any event, the practical effect 
is to allow the 0.S.C. to claim jurisdiction over the sale of 
shares on the Alberta Stock Exchange by an Ontario 

147 


resident. Whether the provision is valid or desirable 


Mneenis respect 1s open to question. 


In another change the definition now refers to "20 
percent of the outstanding voting securities" rather than 
"outstanding equity shares" under the old definition. This 
eliminates the possibility, in a company with two classes of 
voting shares, of buying voting control without making a 
"take-over bid". The definition is only concerned with 
voting securities, however, and it does not deal with the 
problem of rights, warrants or convertible securities. It is 
theoretically possible to acquire sufficient non-voting but 
convertible securities so as to acquire effective control 


without making a "take-over bid". 


Ch) Issuer Bid 


Thiss is the first appearances or ithissiterm in 
Ontario's securities statute, but issuer bids were regulated 
to some extent, by, the .0.S.C.,,, pursuant. tosOntario [Policy @3537/ 
and its predecessor, since 1976. Issuer bids are now 
regulated by Part XIX of the New O.S.A. An issuer bid has no 


threshold level. It is defined in subsection 88(1)(d) as: 
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(i) an offer made by an issuer to its Ontario security 
holders to purchase, redeem or otherwise acquire 
anyworvadadvet avclass of+securitics. of, thesissuer, 
except debt securities that are not convertible 


into equity securities; and 


(24) «) an,acceptancesby an.adssuer of an offer to sell 
Se€curities of the issuer’ described in’ Wi) and the 


issuer accepting shall be deemed to be an offeror. 


The purpose of including issuer bids in Part XIX is to 
regulate them, generally, in the same manner as take-over 
bids. The primary reason for this was the Commission's 
concern with the fairness to minority shareholders of issuers 
inviting subscription for their shares and subsequently 
designing a transaction for the purpose of eliminating the 
minority shareholders when it was advantageous for the 
controlling shareholders to do Sos ae Specific differences 


between the regulation of take-over bids and issuer bids will 


bewenoteds ine thesnremainder, of, thissChapter. 


2. Exempt Bids 


Both the definition of take-over bid and of issuer 
bid include all such bids, but subsections 88(2) and (3), 
respectively, exempt certain take-over and issuer bids from 


the rules in Part XIX. Under the Old 0.S.A. exempt offers 
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were specifically excluded from the definition of take-over 
bid wa this difference is of no practical effect, but there 
are several substantial changes between the definition of 
exempt offer under the Old 0O.S.A. and the list of exempted 


Pare-Over bids’ in’ tne New 0.58. A 
(a) Stock Market Purchase Exemption 


Subsection 88(2)(a) eliminates the over-the-counter 
part of this exemption and restricts the stock exchange part 
to purchases made on an exchange recognized by the 
Commission, and then only if made according to the by-laws, 
reguilations*or policies of” the “stock exchange. ‘The practical 
effect is to drastically restrict the extent and use of this 
eaxemocions Only the T.o.8. Is recognized at Sresene =” and 
its by-laws??? subject a take-over bid to a regime that has 
most of the disadvantages to the offeror of a take-over bid 
made by way of a circular and none of the advantages. “ror 
instance, —othe-oOLLer-mustebe for cash and Che only condition 
permitted is a maximum number of shares that will be taken 
up. The events leading up to this change, namely the use of 


the stock market purchase exemption as it was worded under 


thie Old OcS.A.;, wilt be covered in Chapter Vv. 


(b) Private Company Exemption 


This exemption in subsection 88(2)(b) is virtually 
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identical to the exemption under the Old. 0O.S.A. 
(c) Private Agreement Exemption 


This exemption is very similar to that under the 
Old 0.S.A. There are minor differences in that now it is 
explicit that the offeror can enter into more than one 
agreement in total with the fewer than 15 shareholders and 
there are rules, designed to prevent abuse of the numerical 
restriction, specifying that in most cases each beneficiary 
of a trust is counted as a shareholder and that the 
Reese tides ion of shareholdings during the previous two afer 
are to be ignored. What is much more significant than these 
Minor changes, however, is that subsection 91(1) of the New 
O.S.A., imposes a ‘follow-up, offer obligation) in certain 
instances where a premium is paid in a take-over bid exempted 


under this) provision. This will sabe dealtiwithein Chapter V.. 


(d) De Minimus Exemption 


Subsection 88(2)(d) introduces a new exemption 
which provides that an offeror may acquire up to five percent 
of the voting securities of the offeree company within any 
period of 12 consecutive months. An offeror would only have 
to rely on this exemption if it already owned at least 15 
percent of the offeree company because otherwise the 


transaction would not fall within the definition of take-over 
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bid. The exemption is subject to two important restrictions. 
First, the securities acquired by the offeror, associates or 
affiliates under this exemption in any 12 month period 
together with purchases during the same 12 months under the 
exemption is subsection 88(2)(a) - the stock market purchase 
exemption - shall not exceed five percent of the outstanding 
voting securities of the offeree company at the beginning of 
Ene period. Second, 1f£ there is a published market (detined 
Hoesuosection 88(1)(j)) tor the voting securities the 
purchase cannot be effected above the market price at the 
date of purchase, plus reasonable brokerage fees or other 
commission. This means that the exemption is only available 


Pda, Lay eas | 
if no premium is paid. 


Though these two restrictions narrow the exemption 
COnetuerably, tt. Wil still be usertul to.thne Of Feror to avoid 
compliance with the take-over bid rules in certain 


circumstances without having to apply to the Commission for 


fe 52 
an exemption.  Alboinag lists three such Cireumsctances: 
(i) purchases through a broker rather than by private 
agreements of not more than five percent; 
(ii) to augment use of the private agreement exemption 


in light of the new restrictive counting rules; and 
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(111) purchase of no more than five percent on an 


exchange not recognized by the Commission. 


It should be noted that the requirement to report the 
eaequistttonVoL 20% percent’ of the voting’ securities of an 
efferee= company, and teach additional five percent, within 
envce=days o@* thewacguisition will apply to all) purchases 
effected in reliance on the exemptions in subsections 88(2) 
and (3) and not just to purchases under the stock market 


1 
purchase exemption as was the case under the Old 0O.S.A. tie 


(e) Control Group Exemption 


- Subsection 88(2)(e) provides an exemption which 
permits members of a controlling group of shareholders to 
freely transfer their voting securities within the group 
without *betng@eub ect “ton che take-over bidrrequirements. The 
exemption is necessary because the definition of a take-over 
bid would generally have the effect of aggregating the 
ownership and proposed ownership of securities held by the 
control eeOup seis The private agreement exemption is also 
available, but the control group exemption allows a premium 


to be paid without triggering the follow-up offer obligation. 


(f£) Commission Ordered Exemption 


Subsection 99(e) grants discretion to the 
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Commission on application to exempt any person or company 
from any of the requirements of Part XIX where in its opinion 
it would not be prejudicial to the public interest to do so. 
This discretion is broader than that under section 90 of the 
Old 0.S.A. which only permitted the Commission to declare a 
Gake-over -bid, to ube ~anvexempt soffer. .;It tapplies ‘tosany 
requirement of Part a An exemption under this 

section would probably be available where only a small 
percentage of the shareholders of the offeree company are in 


Ontario, and the offeror has complied with the take-over bid 


provisions in another jurisdiction. 


(g) Exempt Issuer Bids 


Subsection 88(3) exempts issuer bids from the 
neguinement of-Part )XlXeinscertainscircumstancesa, Two of 
these exemptions are identical to those provided for 


take-over bids, namely: 


(i) ?£ethe stssuer ibid (is pmadecby ga private icompany jeand 


Gbije #f sthewissuerybidsis madeethnough [the ifacilitieseot 
a stock exchange recognized by the Commission in 
accordance with the by-laws, regulations or 


policies of the stock exchange. 
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A third exemption, provided for in subsection 3:33) (One wess 
simitarito. the de minimus take-over bid exemption. The 
differences are that securities acquired by the issuer under 
any of the other issuer bid exemptions are not included in 
calculating the maximum of five percent of the securities of 
a class in any twelve month period, and the requirement of 
yar hee EAVe (days notice’ or the “intention. to usertne 
SxeomMoelone | Ne LOLM. Or Notice 1s Set out in Formigs to. the 
regulations, which is a version of Appendix A from Ontario 
Policy jo ee The notice is a very abbreviated form of 
issuer bid circular and only has to be published in the 


appropriate financial press rather than being sent to each 


security holder. 


The two other types of exempt issuer bids have no 
counterpart among the exempt take-over bids. They are unique 
to the situation where an issuer is purchasing its own 


securities. 


The first, found in subsection 88(3)(a), provides 
an exemption for issuer bids common to certain types of 
corporate finance transactions. The exemption is available 
where securities are purchased, redeemed or otherwise 
acquired pursuant to the conditions attached to the 
securities which permit such purchases without the consent of 


the owner, or securities are acquired to meet sinking fund 
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requirements. In addition, the exemption permits an issuer 
to acquire securities from an employee of the issuer, 
presugablyiin connection with stock options on Drior .co 
Formination of employment. +>’ The exemption can be 

justified either on the grounds that the security holder knew 
Eneesecurity would bewpurchased or the possibility ‘that 1t 
might be, or because of the small percentage of securities 


involved balanced against the desire to facilitate legitimate 


business transactions. 


The second exemption, found in subsection 88(3)(b), 
is to exempt issuer bids required by an instrument, such as 
the corporation's constating documents or a trust deed, or by 
statute. In the latter case the usual type of purchase?>® 
will be pursuant to the shareholders' right to be bought out 


Underva Provision Like that in thes C.BIClA., section) 164. 


The purchase has to be mandatory. 


In addition to the exemptions under subsection 
88(3), of course, the Commission may on application exempt an 
issuer bid from any of the requirements of Part XIX under 


subsection 99(e). 
3. Time for Acceptance Rules 


There are two basic changes in the time for 
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acceptance rules. First, the minimum period in which shares 
must not be taken up and paid for and the right of withdrawal 
has been extended from seven days under the Old 0.S.A. to ten 
days by virtue of subsections 89(1)3. and 4. Second, where 
eve caxe-Over"or issuer bids subyect"to approval ole 
governmental or regulatory authority, which is ‘now “a 
permissable condition in a take-over bia, 22 the time 

within which the offeror is bound to take up and pay for 
shares may be extended from 35 days to 125 days, an 


eqa1tronal 90 days, 1° 


a. Disclosure of Information 


The required contents of take-over bid, directors' 
ana datrector sand orficer's circulars ‘are now set*0ut in 
Forms’ 3); 32 and’ 33,"to the Requlations, respectively, ratiier 
than in the body of the statute. Before examining changes in 
tive contents or tlre*circulars, thererare several related 


changes in the legislation that should be noted. 


ELCs jescle Paes y of the offeror must be 
disclosed in all take-over bids, not just in partial 
sige oes This reflects a decision that the importance of 
this information to the offeree shareholders outweighs any 


deterrent effect that the requirement to disclose this 


information might have on potential offerors. 
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second, directors' circulars are now mandatory, and 
must be sent to the offeree shareholders within ten days of 
the date of the bid but the directors have a choice whether 
or not to include a recommendation to accept or reject the 
take-over bide? * This change reflects the recommendation 
in the Hodgson Report that the information in the directors! 
e€ruculareis toovimportant to the offeree shareholders to have 


its circulation to them depend on whether the directors of 


their company see fit to make a recommendation. 


‘Third, though it is no longer necessary to include 
atreconmendation in a’ directors” circular, the directors can 
advise the offeree shareholder in a directors' circular that 
it is considering making a recommendation and to hold off 
tendering their securities gana theye-pear- Lurthercs sliaisuch 
advice is inélvided tntatdivectors / circular, the directors 
must communicate either the recommendation or the decision 
not to make one at least seven days prior to the expiry of 


the earannele 


(a) Take-Over Bid Circular 


As noted earlier, the required contents of the 
take-over bid circular are set out in’ Forme Ss acomthe 
Regulations. One notable change is item 12 which provides 
that where a valuation of the offeree company is provided, 


pursuant to a legal requirement or otherwise, that the 
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circular must contain a summary of the valuation and advise 


where the valuation can be inspected and that a copy is 


available on request. A valuation is only required. irate 


take-over bid iS part of a going private transaction. 


164 


ANOther ‘change: is that in addition, to. the 


requirement to disclose material cneneee = in the affairs 


166 


of the offeree company, item 16 has been added requiring 


a description of any material facts: * concerning the 


securities of the offeree company and any other matter not 


disclosed in the circular that has not been previously 


disclosed and is known to the offeror that would reasonably 


be expected to affect the decision of the offeree 


shareholders to 


There 
bide crincular be 
PONCERCU bac von, 
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ended 


(Dep rectors: 
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is still no requirement that the take-over 
reviewed and approved by the Commission prior 
but the level of disclosure required has been 


by the New 0.S.A. and the civil sanctions 


Circuhar.. 


The required contents of a directors' circular are 


set out in Form 32 to the Regulations. There are several 


minor changes from the Old O.S.A. 


One change, recommended by 
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ChesHodgson Report, is that in disclosing their intention to 
accept the offer the directors must state the number of 
securities in respect of which each director, senior officer 


or associate has accepted or intends to Beeepe. 2° 


Another change 1s that “in addition €o requiring 
disclosure of beneficial ownership by insiders of the offeree 
company in the shares of the offeree company, item 9 requires 
disclosure of trading in the shares of the offeree company, 
including the number of shares, price and date of each 
transaction, by the insiders of the offeree company. 
Disclosure is not required for any insiders that furnish a 
certificate stating that, while possessed of knowledge of the 
pending take-over bid and prior to public dissemination of 
PnEOrmMatION aS tO that bid, they did noc: trade in the 
securities of the offeree company; communicate information as 
to the take-over bid except in the necessary course of 


business; or recommend purchase of securities of the offeree 


company to anyone. 


Disclosure similar to that required by item 9 is 
required of insiders regardless by virtue of the insider 
trading provielonen but the information is not 
immediately available to offeree shareholders, especially 


small unsophisticated shareholders, because it is buried in 


monthly insider trading reports. Item 9 puts this 
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information in the hands of offeree shareholders ini asnuce 


tidy format. 


Use of inside knowledge of impending take-overs is 
one of the areas in which offeree shareholders are very 
vulnerable to abuse. While the disclosure required in 
take-over bid and directors" circulars provides information 
to offeree shareholder concerning trading in the shares of 
the offeree company, by both insiders of the offeror and 
insiders of the offeree company, it does not impose any 
liability on insiders for abusing inside information. A 
Significant change in this area has been made as a result of 
a recommendation of the Hodgson Repert. Under subsections 
1(8) and 1(9)°-of the New 0.S.A. insiders of an offeror are 
deemed to be insiders of an offeree company, and insiders of 
an offeree company are deemed to be insiders of an offeror, 
for the six months previous to the offeror becoming an 
insider of the offeree company. This imposes insider trading 

ti 


tapi ley re ontidnesaders of the offeror for trading in 


shares of the offeree company and vice versa. 


Returning to the directors' circular, item 10 now 
requires the directors to correct and supply additional 
information in their knowledge to remedy any incorrectness or 
misleading information in the take-over bid circular. 


Further, item 12 requires the directors' circular to state 
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the particulars of any information not already disclosed 
which is known to the directors and would reasonably be 
expected to affect the decision of the offeree shareholder to 


accept or reject the offer. 


One final change in requirements worthy of note is 
item 17 which specifies that the circular include a reference 
to the right of action for damages created by subsection 


12 Sor~ the” New O.'S. A. 
(jaye Director's and Issuer Bid Circulars 


(i)°* Form’ 33 Sets out’ the required contents-of a 
drrector*is-orvorficer'™s circular. ’“The*requirements 
ares virtualily=i1dentical “tow those*’ or *the*airectors® 
eircular except, of course, that 1t-only relates to 
the director's’ or: officer's’ holdings, relationships 
and knowledge rather than that of all the directors 


and insiders. 


(244°@ The= required contents: of Tssuer™ bid circulars: are 
Set+out invForm 34.  The)contents ware basically scune 
same as that in a take-over bid circular plus 
several other items that are only required in the 
peculiar circumstances of an issuer bid. Among 


these are the requirement to state the purpose and 
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business reasons for the issuer bid - item 10 - and 
the requirement to provide a valuation of the 


issuer's securities - item 20. 


5- Mandatory Terms 


there .ageeseveral changes in the statutory rules 
regulating take-over bids which do not fall into the time for 
acceptance.category or the disclosure of information 


Category. 


(a) Subsection 89(1)1l. requires that a take-over bid 
and an issuer bid must be sent not only to all holders of the 
class of securities sought in the bid, but also to those 
holding securities convertible into or carrying the right to 
purchase securities of that class. The change makes good 
sense but, as was noted in the discussion concerning the new 
definition.of£..take-over bid, if there are enough of these 
convertible securities on securities carrying the right to 
Purchase voting Securities, 1tumight bejposcibicerovacquire 
effective control of a company pursuant to an unregulated 


take-over bid. 


(b) In a significant change, and one that was 


recommended in the Hodgson Report, the offeror may now attach 
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certain conditions iO ithe-off ex inwadda tition -tomthe 


conditions that a minimum number of shares be tendered and 


that the board of directors of the offeree company not take 


any action subsequent to the date of the offer which 


materially changes thei undertaking, assets! or capital..of the 


BRTIES, 


offeree company. The latter condition has been altered 


and three new conditions are now permitted: 


Gi) 


(ei 44) 


The condition in the Old O.S.A. has altered in that 
the New O.S.A. now refers to actions by the offeree 
company, ome ts twenlor officers). nnaddtition tosis 
directors. Further, the threshold level in the 
condition has been lowered because it now refers to 
a change which would reasonably be expected to have 
Hrsugni ficantwef fect on ithe; market price or value 
of the securities rather than a material change in 
the undertakdngs, iassets,(omicapital iof ethe jotieree 


iby 
company. 


A bid may be withdrawn if any undisclosed action by 
the offeree company or its directors or senior 
officers prior to the date of the offers results in 


a material change in the affairs of the offeree 


company. 
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(iii) A bid may be withdrawn if any undisclosed action 
Prior to the bid or any action subsequent to the 
bid by anyone other than the offeror, including a 
governmental or regulatory authority, results in a 
material change in the affairs of the offeree 


company. 


(iv) A bid may be withdrawn if the required approval of 
argovernmental or regulatory ‘authority as* not 
obtained® prror to! tre “expiration of the bid. “The 
C.R.T.C. and F.I.R.A. are obvious examples of such 
an, AULNOEILY.& Ins ‘Conditions isciarstacucor, 
recognitron- or “the practice of “the’Commission® co 
routinely grant exemption orders to allow 


conditions along these lithestt ' 


Ce) Section 92 recognizes that the mail is not reliable 
and permits take-over bids, issuer bids and varations of both 
to be communicated by personal delivery or in such other 


Manner as the directors may approve. 


(d) Section 90 provides that where a significant change 
has occurred in the information contained in a take-over bid 
circular or issuer bid circular while the offer is still 
outstanding, or where a take-over bid or issuer bid has been 


varied by changing any of its terms, notice of the change or 
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variation must be sent to all offeree Shareholders. A change 
that is beyond the control of the offeroryiunless it Mis: a 
material change effecting the affairs of the issuer whose 
shares are being offered in a share exchangeebidy shallynot 
be considered a "Significant change". Except where the 
variation is solely an increase in price, the date of the 
sending the notice of change or variation shall be deemed to 
beethendaterot ithectake-overubidrorsissuernbid triggering a 
further right of withdrawal under subsection 89(1)4. The 
notice must advise the offeree shareholder of this 


Bigithe .? 


THismis ahchangecfromethedOldvOssSt ASawhich ‘ded not 
explicitly require that notice of a variation of a take-over 
bid be sent to offeree shareholders and had no provisions at 
all concerning a significant change in the information 
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e€ontamnedbinta"take=overebid circular: 


A situation which highlights the quite drastic 
consequencéseofethisesection occurrednin’the recent: take-over 
battle’ between First City Trust and Genstar for Canada 
Permanent Trust Company .?78 The #irstebidatone Canada 
Permanent came from First City. It contained a condition 
requiring 75 percent acceptance before First City was 


obligated to take up and pay for any sharesprawust, before’ the 


Qieday ofter period expired approximately 9/3) percentvor the 
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shareholders had accepted. To amend or waive the condition 
wouldycesult™in-ay further’ 2i-day* offer Sanatee and a ten day 
withdrawal right. The condition was waived and in excess of 
half of the shares that had been deposited were withdrawn to 


take advantage of the competing Genstar offer. 


One@ecritiverism or therprovistons™in“section G0T1s 
enac once=the notice of change or variation is sent any 
shares that have not been taken up and paid for may be 
withdrawn. If millions of shares and thousands of 
shareholders are involved the offeror may not have had time 
to complete the mechanical process of paying for the shares, 
particularly in a share exchange bid, even though it is 
obligated to take up and pay for them. The section would 
allow such shares to be withdrawn. It is suggested that the 
section only alltow*the withdrawal of .shares that’ the offeror 
was not obligated to take up and pay for, rather than those 


; 179 
that have actually been taken up and paid for. 


Another problem with section 90 is the potential 
for conflict that it creates if other jurisdictions do not 
havemidentical *leqistation.” “The offeror may be obligated to 
take up and pay in “one jurisdiction-whereas in-Ontarro” the 
offeror may be prohibited from doing so and the offeree 


: 180 
shareholders may still have a right to withdraw. 
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(e) Subsection 89(2) is a new provision in the New 
O.S.A. prohibiting the offeror from selling any of the 
securities which are Boaeet to «the atake~over:bid -durning the 
offer period. The provision protects offeree shareholders 
who have tendered Cee a conditional bid from an offeror who 
knows its bid will be unsuccessful and wants to sell his 
securities into the market at prices influenced by the birdeor 


Bona rival offeror. 


CE ) The. Old<OsS.Ashsimply,-provided that +i£ ethe 

consideration in the take-over bid was increased during the 

bid the increased consideration was payable to all 

shareholders who tendered, even if their shares were already 
181 


taken up and paid for. The New 0O.S.A. introduces two 


new provisions to ensure offeree shareholders all receive the 


same consideration. 


(i) Subsection 89(3) is a result of a recommendation by 
the Hodgson Report. It deems the price in a 
take-over bid or issuer bid to be increased to the 
price paid by the offeror during the period of the 
offer in the market or pursuant to a private 


agreement if that price isvhighermythanethatinin «the 


offer. 


(ii) Subsection 91(3) provides that all the holders of 
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the same class of securities, that is all the 
offeree shareholders, shall be offered the same 
consideration and no collateral agreement with any 
such holders shall have the effect of providing 
such holders a consideration of greater value than 
that offered to other holders of the same class of 


securities. 


Alboini is of the view that an exempt take-over bid or issuer 
bid is not covered by subsection 91(3) so that it only 
requires equal treatment of those who tender their shares 


under a circular pads 


The 0O.S.C. does not appear to share this view. The 
Commission's policy is to apply subsection 9173) to exempt 
take-over bids, namely a private purchase agreement, that is 


made either before a take-over bid or during a take-over bid. 


The Commission has vesueds & an addendum to 
Ontario Policy 3-37 which states that if securities are 
purchased under the private agreement exemption and there is 
a take-over bid by the purchaser for the same securities 
within 180 days of the private agreement purchase then, even 
where a follow-up offer is not required by subsection 91(1), 


the take-over bid cannot be for less than the private 


agreement purchase price. 
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Crawford noveee cS 


"This is one of the better illustrations 
that I am aware of where the 0.S.C.'s 
sense Ol iwidt is rfair and just in the 
context of the capital markets leads them 
to ignore the specific requirements of 
the law." 


Crawford goes on to add that the policy may not even be 
desirable because a shareholder may be quite happy to accept 
a bid at less than a specified amount rather than no bid at 
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As to the use of the private agreement exemption 
during a take-over bid, the Commission has decided that an 
offeror with an outstanding take-over bid may not use the 
private purchase agreement exemption to purchase shares of 
the offeree tonbanyeeo™ They rested their decision, in 
ae on the argument that a private agreement during a 
circular bid must necessarily involve different terms and 
SGonditions, than the circular bid and thatwicswouldsthusi pe 


extremely difficult to enforce subsection 91(3) in connection 


with such ‘private purchases. 


The provision is explicitly subject to section 99 


under which the Commission can: decide whether consideration 


proposed to be offered is equal in value to) the greatest 


consideration paid; decide that a collateral agreement 1Senoc 
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made to increase the value of the consideration offered; and 


exempt anybody from the requirements of Part XIX. 


(g) One further change in the general provisions is 
worthy of note, the addition of subsection 91(2) to the New 
O.S.A. This is an anti-avoidance provision regarding use of 
EAxe-OVver-pid-exemptions. The way it works is that a bid 
made pursuant to any of the exemptions in subsection 88(2) in 
ene cimeunstances set out in subsection 91(2) will trigger 
ene tOllow-up offer: obligation. Normally, of course, the 
follow-up offer Bay reine ft would only be triggered if the 
private purchase agreement exemption was used. The special 


circumstances in subsection 91(2) are: 


(iy .the OLreror acquires CONtrolv or the jyotrercerconpany 
and aS a consequence acquires control of another 
company that isi mot a private company = tnestnuc 


target company; and 


(ii) the otferor knows that the take-over Did forms part 
of a series of transactions initiated by a present 
or former shareholder in the true target company, 
who had control of the true target company, to sell 


his shares in a manner that would avoid the 


follow-up offer. obligation. 
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If these conditions are met and the initiator of the 
transaction received a 15 percent premium for his shares in 
the true target company, directly~ ors indi recrly) the offeror 
must make a follow-up offer as required by subsection 91(1) 


to the remaining shareholders of the true target company. 
6. Enforcement 
(a) Offences 


The provision making it an offence to contravene 
the take-over bid provisions are found in a separate part of 
Ene New-O.S.A., Part’ XX1I.. Section) b13 makes10 "an ofEeGcnce to 
make a misrepresentation in a circular or to contravene the 
Act or regulations. There are no significant changes in the 


Statutory offences or penalties. 


(b) Denial of Exemptions 


Under subsection 124(1) of the New O.5./A. the 
Commission now has power to deny the statutory take-over bid 
exemptions. Under the Old 0.S.A. there was no statutory 
authority to deny take-over bid exemptions where the 
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Commission thought that the exemption was being abused. 


This is a very significant change because the Commission is 


guided only by its assessment of the public®interest. The 
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Commission, in effect, has the power to amend the take-over 
provisions on a case-by-case basisen?? Because of the 
difficulties involved in interpreting the exemptions in 
Subsection 88(2) the Commission can take a very active and 
interventionist role in administering the take-over bid 


provisions. 


re)y (Civil Fitabi sity 


The New 0.S.A. expands the civil liability 
provisions relating to take-over bids in the Old ons SNe aa 


and these new provisions also apply to issuer bids. 


Under the Old O.S7A. a right of -actionvtoradamages 
was only available if the take-over bid or directors’ 
circular contained a material false statement. There was no 
right of action for damages for an omission to state a 
matenuabtiactsis The iomission \toestateta matenial fact inva 
take-over bid circular gave rise to right to recision, but 


there was a 90 day limitation period on this right. 


Under the new O.S.A. section 127 provides a right 
of action for damages or recision where a take-over bid 
circular or issuer bid circular contains a misrepresenta- 
ehoneLes and there is a right of action for damages where a 


directors' circular contains a misrepresentation. 
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The expansion of civil liability coupled with the 
available statutory defences is reasonable in view of the 
freedom from review circulars enjoy. The Act is self- 


enforcing in this respect. = 


7. Proposals for Reform 


The 0.S.C. has recently recommended to the Ontario 
government that certain amendments be made to the New 
pest ak ace The proposed amendments are the result of two 
earlier drafts which were published in the Weekly Bulletin 


with requests for comments. Four significant changes in the 


take-over bid and related provisions are recommended. 


(a) The most significant change is that the threshold 
level for take-over bids would be lowered from 20 percent to 
Bem percent. A further change is that instead of Teterring 
to, "Outstandingsevot@ingesecurities”;atheaproposedanew 
definition of take-over bid refers to "voting rights attached 
tostheavotingwesecunritiesrofethe company lor other issuer that 
would be outstanding on exercise of all currently exercisable 
rights of purchase, conversion or exchange relating to voting 
securities". In addition, the definition of voting security 


would be expanded to include securities or options 


convertible into a voting security. 
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The change to count voting rights on a gu ph nl 
diluted basis by itself could actually “Operate sto rause the 
threshold level of what a take-over bid is in some 
circumstancés. In any event the change is logical and would 
close any possible loophole in the definition of take-over 
bid. Changing the percentage from 20 percent to ten percent 
is another matter because it represents a shift in policy to 
Peguracee more and more transactions. “ArbeitVtne cre rc en. 
already has a ten percent threshold level in its definition 
Sretrake—over bid, but "the "admrnistrators of “that Act "do not 
get involved in regulating take-over bids to the same extent 


micce tne: O-s.C.. does and the C.B.C.A. does not. conteinoa 


follow-up offer obligation. As a practical effect the change 


would expand the role of the 0.S.C. in regulating take-over 
bids and make interpretation of the qualifications in the 


exemptions more important. 


(b) Another proposed change is that while a take-over 
bid is outstanding anybody other than the offeror who 
acquires 2.5 percent or more of the voting securities of the 
offeree must report that purchase within three days of the 
acquisition. Under the present rules acquisitions only have 
to be reported within three days if 20 percent is acquired 


pursuant to an exemption or an additional five percent is 


acquired. 
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The amendment would have the effect of rapidly 
exposing any plans to stave of a take-over by getting 
friendly companies to buy shares. It was alleged that there 
was such a plan in the unsuccessful take-over bid by Campeau 


Porporacconitor RoyalerTrustcos 


Ce) An amendment is proposed that would create a new 

effencesandwacright offactionsin thet event®thateal potential 
offeror or those in a special relationship with the offeror 
tip others as to the potential bid before it has been 


generally disclosed. 


The provision will be very hard to enforce. It is 
designed to strengthen the rules against the abuse of 
confidential information in a take-over bid situation, one 
area in which offeree shareholders are particularly 


vulnerable. 


(d) One further change in the insider rules will have 
an effect on take-over bid strategy, a proposed acceleration 


of the period in which initial insider trading reports must 


be filed from ten days from the end of the month in which the 


insider became an insider to ten days from the time the 


insider became an insider. Under the Old O.S.A. it was 


possible for an offeror to buy just less than 20 percent and 


keep the purchases secret for up to 40 days. The proposed 
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amendment will reduce this period to ten days isignit teanuly 
reducing the time potential offerors have to maneuver in a 


take-over bid. 
C. Differences Between the New A.S.A. and the New O.S.A. 


The take-over bid and related provisions in the New 
A.S.A. are modelled very closely on the provisions in the New 
O.5.A. The Alberta’ legislation does:tnot “follow ste Ontario 
lead slavishly, however, and there are some important 


differences between the two pieces of legislation. 


de The biggest difference between the New 0O.S.A. and 
the New A.S.A. is that the New A.S.A. does not qualify the 
private agreement exemption with a follow-up offer 
obligation. Alberta made a policy decision not to include 
such an obligation. The writer surmises that the advisors to 
the Alberta legislators' felt that ‘there were’ not compelling 
enough reasons to interfere with the fundamental right to 
dispose of property as one sees fit, that any fairness the 
follow-up offer obligation would effect would be outweighed 
by the detrimental effect on the capital markets by those who 
perceived a follow-up offer obligation to be an unwarranted 
governmental interference with their right Stotselicatica 
premium that which they themselves had either acquired at a 


premium or built up through their own entrepreneurial 


efrorts.. 


LOZ. 


Yishsettinere ,ereb nae 


& AL Tevepn st od eve) 


WU ocd Doe Ase 


\ 


wah ods nt enoteteous soruten esi hie ovens sat | 
wo ors ms saletaban oan ve. yisaols hioal boll: 2OMm 
AO: SHF wos Loa 360) Book fiditel sped BIsad DA | 
saetvoamd ence is oaedal ons . vievewor ad . 


jsotveleipel Doz auigka ows ots ‘peowded © 


an -4,.2.0 WOK Gee teswisd SoRerSei ab sacepld ont | 7 
edd Wiihenp Joa esc vA Ba bes ‘S02 Jans es 2 . 

sett quem wwii hod 6 tg hoivqnexs ¢ 5 

bulont of 269 wibetoae , a tha atin “AsedE A 

ot sucelvis op} safe soa Liribe aentsw ent taneta 

prillagmos 26h syew ston tea 3593 qreisialpel s 

02 Jills Lereonebnug gaz iit pEbAS end oF BAe 

ons senntisi yas s868 +2 £3 s9Se one 28. "22 

feipisndue sd Civow 299 he Einow doisepitde, 

ov Stents vw ado fasiqes eft ne sueits 
bSeGRxzenw an ad od agitaplide asthe qu—wok Lom 


& Je dies of sHpra) sheds lfgaw 


6, 18 bexiupos isdzis Sed eavidiamens yoda dpliw 


Ss i ce eg 


. adapiis 
Aare 
— i] ce 


One practical effect of this difference may be to 
make the capital markets in Alberta more attractive in 
comparison to Ontario's and this may result in some economic 
benefits for Alberta. A more immediate practical effect is 
that it leads to inter-jurisdictional conflict between 
Alberta and Ontario and this will be discussed further in 


Chapter V. 


2 Unlike the New oucrar in its present form the 
definition of take-over bid in the New A.S.A. covers offers 
for both voting securities and rights to voting securities, 
and the 20 percent threshold level is calculated as if the 
rights to voting securities owned by the offeror or that are 
the subject of the offer had been exercised.1?? Any 


loopholes that existed in definition used in the original 


take-over bid legislation have been closed. 


3% A very interesting difference between the New 
©-S2A. and New A.s.A.. concerns variations in tne take-over 
bid. Under the New 0O.S.A. if there is a competing take-over 
bid while the take-over bid is outstanding it is not a 
significant change because it is beyond the control of the 
offeror and if the offeror only increases the price offered 
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no further right of withdrawal arises. Under the New 


A.S.A. the mere fact that a competing take-over bid is made 


gives offeree shareholders an automatic right to withdraw 
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shares deposited, but not yet taken Upwand —pabdsior, wishin 
ten days of the date of the competing eee Thass 
difference increases the likelihood that an attractive 
competing bid could be successful. The practical effect is 
to creat an auction market that has the potential to provide 
offeree shareholders with greater consideration for their 
shares. It ine fundamental change in basic contract law 
principles, however, and may discourage potential offerors 
from making take-over bids because it increases the 


uncertainties they will face. 


4. Unlike the New O.S.A., the New A.S.A. has a 
Specific provision prohibiting communications by the otteron, 
the offeree company, or directors of either, with the offeree 
shareholders that are not specifically authorized by the 

196 


legislation. An exception provides that notices that a 


circular or other authorized document has been issued are 


permitted. 


De The only ale difference worth noting between the 
New O-S.A. and the New A.S.A. on take-over bids) is in the 
related insider trading provisions. The New A.S.A. has 
already effected a change that is still only proposed in 
Ontario, namely that winiveral insider trading reports must be 
filed within ten days of the insider becoming an insider, 


rather than ten days from the end of the month in which ie 
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Occurs, As noted earlier, this provision effects the 
strategy employed in take-over bids by limiting the time in 
woeich, the inltlal position, taken by an offeror can; remain 
secret. Rival offerors, the offeree company and offeree 
shareholders are alerted earlier to a potential take-over 
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CHAPTER V 


THE FOLLOW-UP OFFER OBLIGATION AND 
AND THE STOCK MARKET PURCHASE EXEMPTION 


feeene Pollow-Up, Offer Obligation 


The private agreement exemption allows the sale of 
control of a company by the controllers at a premium which is 
often not offered to the other shareholders. The Kimber 
Committee made a clear policy decision to allow such 
transactions to go unregulated and this decision was 
reflected in the 1967 Wesisiat ion The rationale behind 
this exemption is that the vendors in such circumstances do 
not need the protection of the Act because they are in an 
equal bargaining position and either have or can obtain the 
information necessary to a decision whether to Eycilhghugcaely 
This policy decision appears to be inconsistent with the 
general purpose of the take-over bid provisions proposed by 
the Kimber Committee which was to protect offeree 
shareholders from the potential for unfair and unequal 
treatment inherent in the take-over bid technique. The 
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Kimber Committee simply stated: 


"The Committee recognizes that, as a result, 
its recommendations will not embrace situations 
where control of a public company changes hands 
under circumstances in which the general body 
of shareholders is not afforded the same 
opportunity to dispose of their shares (at a 
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possible premium over market) as is enjoyed by a 
control group. We are of the opinion that 

the evolution of a legal doctrine which may 
impose upon directors or other insiders of a 
company who constitute a control group a 
fiduciary duty toward other shareholders of 

Such company in cases of change of control is, 
apart from insider trading aspects, a matter 

EO be left) to, developments by the judicial 
process." 


The exemption has always been controversial. As 
early as 1968 two transactions in which the private agreement 
exemption was utilized were criticized because directors of 
the offeree company participated on terms not available to 
small shareholders. °°+ in tie Plest transact loner ie 
airectors of Argus: Corporation sold’ their“ ll percent” interest 
in Canadian Breweries Ltd. to Rothmans of Pall Mall Canada 
Ged. tor S$i2.00 a share in June 1968 ‘and the president of 
Rothmans took over from an Argus appointee as chairman of 
Canadian Breweries. The stock had risen to a three year high 
of $9.62 on rumors of a take-over, but no offer was made to 
minority enareneieerss = In the second, Seaway Hotels 
Ltd. of Toronto bought 52.5 percent of Levy Industries from 
Ben Levy and members of his family in October 1968. The 
Levys received a combination of cash and stock valued at 
$48.95 per share which worked out to approximately $22 
million in cash. Early in December 1968 Seaway offered three 


$15.00 convertible preference shares per Levy share to the 


minority shareholders, but no cash. 
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Stanley Beck, in commenting on the transactions, 
said they were perfectly proper and that the owner of a 
controlling interest is in much the same position as the 
owner of a key lot in a new development. Because of its 


strategic position and importance such an asset is more 


valuable than the identical interests of different lot owners 


or smaller snopenatcers = 


1 8 the United States the Williams Ace requires 
Ehat cash tender offers for more than five percent of any 
class of equity security must be made to all shareholders of 
that class. There is no private agreement exemption. As of 


December 1970 this also applied to stock tender offers 


The issue was dealt with by the Merger Report in 


1970. They broke the issue down into two policy questions 


ue first, should there 


Z 
along the lines noted by Johnston: 
be a private agreement exemption for sale of control with or 
without a premium; second, if there is a private agreement 


exemption should the law require a subsequent general offer 


to all shareholders or some other means of dividing up the 


premium. 


Dealing with the elimination of the exemption the 


20:7. 
Merger Report stated: 
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"Such a conclusion would reduce incentive 
to a common denominator, including the 
incentive to control, manage, build, and 
divest to take the benefit of those SErOoreSs. 
The solution providing equality is Simple. 
The result of such a solution would be 
profound?" 


In dealing with the second question, the Merger 
Report considered the situation under the City Code in 
Britain which requires directors who effectively control and 
controlling shareholders represented on the board of 
directors not to sell without obtaining the undertaking of 
the offeror to extend a comparable offer to the remaining 
shareholders. +2° The Merger Report rejected this approach 
on the grounds that it would be a move "further down the road 
toward removing all incentive for entrepreneurship". -2? 
The Merger Report concluded that control persons had not 
abused their positions so as to require special treatment as 


nee : 200 
a matter of securities legislation: 


"Accordingly we find no reason to recommend 
deviating trom the conclusions) reacheduin 
paragraph 3.12 of the Kimber Report that as 
to questions of fairness between shareholders 
this is a matter for corporation law and the 
courts. Securities legislation may then 
follow the lead given." 


The conclusion is a simple but not particularly meritorious 
way of dealing with a contentious issue, because there was 
little indication that either corporation law or the courts 


were moving to deal with this particularsissuevineeanadae 
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Shortly after the Merger Report, however, there was 
an interesting Ontario case which might have helped to 
resolve the issue were it not settled at the interlocutory 
stage; Farnham iv. Hingelda, sun The defendants were a 
control group of insiders and directors of Slater Steel 
Industries Limited, an Ontario company. Slater Steel 
disposed of a major asset and its cash made it a take-over 
target. Stanton Pipe Limited offered to buy the control 
group's shares at a premium. The control group accepted and 
proceeded to buy as many shares in the market as possible to 
enhance «their profit. In addition, they artificially lowered 


their number to less than 15 to avoid the take-over bid 


provisions. 


Farnham brought a class action on behalf of the 
non-controlling shareholders alleging, inter alia, a breach 
of fiduciary duty by the controllers and asking for 
distribution of the premium the controlling group had 
obtained. The defendants made an interlocutory application 
to strike out the statement of claim on the grounds, inter 
alia, othat unohcausetof saction was) disclosedyand that the 
permission of the court was required to bring such an action. 
Much of the judgment of the lower court and the Court of 
Appeal was concerned with whether the action was properly 
constituted as a class action or whether it was a derivative 
action, but the lower court did say there was an arguable 


cause of action and that the claim should not be arbitrarily 
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dismissed Simply because it was novel. This finding was not 
disturbed on appeal. The lower court Suggested that when the 
controlling shareholders are offered a premium for their 
Shares by virtue of their control position they were under a 
fiduciary duty to inform all shareholders of the offer or at 
least not to take advantage of the offer at the expense of 


other shareholders. 


The factethatethe controligroup wenteinto’ the 
market with insider knowledge and purchased shares, coupled 
with the fact that Stanton Pipe Limited's offer was only 
artificially an "exempt offer" were key factors in the 
eournti'sh Eindingzandsitsprobably wouddnnot havesso) foundsif 
these factors were not present. The decision can be 
criticized for confusing the abuse of insider information 
Wethbeastiduciaryedutywofla control¢ygroup not to sell their 
shares at a premium not available to other shareholders. The 
abuse of insider information was not in agreeing to sell 
shares at ahbpremium, but ineactively-solicitingsshares) from 
other shareholders without disclosing to them that an offer 
at a premium had been made. This fact, coupled with the 


es 21 2 ee , 
present insider trading provisions, distinguish the 


ne) 


2 : 
Situation in Farnham v. Fingold from. thatiainaPercival v. 


Wright-** where the shareholders approached the directors 
to sell their shares when, unknown to them, the directors 


were attempting to sell the whole undertaking. 
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Farnham v. Fingold is a confused and inconclusive 
ease ,-sbuit tht. would Pee that the common law in Canada is 
that in the absence of fraud, negligence or some other 
unusual circumstance, there is probably no fiduciary duty or 
other basis to impose liability on directors and other 
ensiders making upta control «group wif they sell their 


controlling interest at a premiumetae 


The, jumisprudence pin othe United, States) isnot tquite 


so clear. The leading case is Perlman v. Feldmann. 0 


Before Perlman v. Feldmann the common law position 
was much the same as that which presently exists in Canada 
though a very extensive jurisprudence had developed. +7’ 

The Perlman v. Feldmann case left things unsettled, but the 


decision in the case would appear to rest on its very 


peculiar facts. 


The litigation arose from circumstances which 
occurred during the Korean War. The defendant Feldmann, his 
relatives and associates owned 37 percent of the outstanding 
shares of Newport Steel Corporation. Feldmann controlled 
Newport, being its dominant shareholder, chairman and 
president. Newport produced steel sheets for sale to 


manufacturers of steel products. 


was a shortage of steel, but the steel producers such as 


During the Korean War there 
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Newport patriotically maintained pre-war prices. Steel 
buyers without sufficient steel were not able to obtain a 
secure source of supply by agreeing to pay higher prices.) *A 
syndicate of buyers formed Wilport Company and purchased the 
37 percent interest in Newport controlled by Feldmann for 
920.00 a share. The market price was less than $12.00 and 
the book value was $17.00. When Wilport had control of 
Newport it caused Newport to supply steel to the members of 
ene=syndicate* for the same’ price it) had supplied steel” to its 
peevious?customéerss) The plaintiff Perlman, a minority 
shareholder in Newport, brought an action claiming that 
Feldmann site account to the minority shareholders for that 
share of the sale price which was attributable to the sale of 
control. The theory of the complaint was that the price paid 
for the stock included a premium for the sale of a corporate 
asset, the power to determine the allocation of the corporate 
SWEDUESInMa perlodVof short Supon La The defendants 

argued that the transaction was merely a sale of shares and 
that control was an attribute inseparably attaching to the 


control block whose value could not be determined. 


The court of appeals ruled in favour of the 
219 


plaintiffs. The court determined that part of the 
purchase price was to be allocated to the power to control 


the management and thereby to capture the COrporat tons 


product. This premium was to be shared by the defendants 
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with the plaintiffs to the extent of their respective stock 
interests rather than being awarded to the Newport 


Corporation. 


Perimanives Feldmann fits partially into the paradigm 
Otaae “looting” éssace) in that Feldmann knew that Wilport's 
motive in purchasing control was to appropriate a secure 
supply of steel. What was different was that for the first 
time in such a case the vendor was found liable even though 
it was not clear, and the plaintiffs certainly had not 
proved, that the corporation and the remaining shareholders 


had suffered any damage. “7+ 


Following the case a great number of articles and 
comments sppearedcre examining its implications for the 
development of broad fiduciary duties to be imposed upon 
controlling? shareholders#in®futtre’ cases, butetherevhave been 
no significant developments in the case law in this 
ares .ce In 1965, however, a Harvard professor, William D. 
Andrews, wrote an important article in which he extensively 
analyzed Perlman v. Feldmann and intepreted it as a precedent 
for an expansive rule that every shareholder of the same 


class of shares is entitled to have an equal opportunity to 


sell his shares or a pro-rata part of them on substantially 


TIN: 
the same terms. 
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One critic of Andrews' position suggested that 
Andrews underestimated the cost of his preventive rule in 
restraining beneficial transactions by imposing increased 
Gosts..on the purchaser. -° The purchaser might not be 
willing to meet these higher costs, even if the investment 
value of the additional shares is the same and the purchaser 
could arrange financing - because it might be sensible to 
decline to buy more than the bare amount necessary for 
Gontrolaon the, principles of diversity of risk and 


opportunity. --° 


Further, modern corporate law contains several 
remedies to protect minority shareholder's rights. **’ tt 
is suggested that an equal opportunity rule or follow-up 
offer obligation, should not apply across the board, because 
those circumstances where either the common law or the 
statutory corporate law do not apply, and where there is some 
other factor present beyond the mere payment of a premium, 
will be aeene The assumption underlying the equal 
opportunity, rule is that the evil to be prevented is either 
so great or so certain that any good which the rule will 
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prevent must be sacrificed. Thence SmnOmprOOtetnatatnis 


assumption is true. 


The next development in Ontario after the Merger 


Report and Farnham v. Fingold was the report of the Hodgson 
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Commzttee an?’ 1973+ The Hodgson Report noted that the 


City Code prohibits, as a practical matter,-the transter of 
effective control unless a general offer is made not only to 
holders of the same class of shares but also to the holders 
Ofeany Other class of “equity share capieai Whether to 
require such®avgeneral offer in Ontariocsériouslys=dividedethe 
members®ot\the’Hodgson €ommittee. iThe majority felt that. the 
private agreement exemption from the take-over bid provisions 
should be maintained in its current state without any 


follow-up offer requirement for the following bessoneeere 


(1) shares in a corporation are personal property and 
the controlling shareholder should be free to 
dispose of his shares as he thinks fit in the 


absence of cogent and overriding reasons; 


(Ti) eC tomabolish® thei éexemption*or-to impose a follow-up 
offer obligation would reduce the incentive fora 
person to develop and manage a business by denying 


such a person a premium for his efforts; 


(iii) a follow-up offer obligation could impose an 
economic hardship on the prospective purchaser, and 


only those that could afford to buy all the shares 


would buy the controlling shares; 
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(iv) the follow-up offer obligation would be embodied in 


a statute rather than the situation in Britain 
where it is in the City Code which is Only) Of 


persuasive force. 


There are at least two other cogent reasons that 
are related, but which were not mentioned by the majority. 
Petse, a toOllow-up offer obligation would discourage public 
ownership of companies both because owners of private 
companies might be adverse to sell non-controlling interests 
1f they were uncertain of their ability to sell their 
controlling interest at a later date and because the 
follow-up obligation would tend to result in 100 percent 
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ownership by the-roffer. Second, because only the 


Controllers of Yarge pools of capital could arftord to make 


follow-up offers the follow-up offer obligation would further 


234 
concentration of ownership of companies. 


The Minority OL tne Hodgson Committee were of the 
view that the private agreement exemption should be 
maintained but that if it is used to acquire control it 
should be conditional on the person acquiring control making 
a follow-up offer within a reasonable period for all the 

3 
remaining shares of the same class. The minority 
reasoned that the argument that the follow-up offer 


obligation would remove any incentive for entrepreneurship 
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was weak because conceptually each share is the same as every 
other share of the same class. The minority reasoned, 
further, that when a controlling shareholder sells control he 
is actually selling corporate assets and the control over 
those assets which belong to all the shareholders, not merely 
whe ‘controlling shareholder. “°° The minority rejected the 


argument that a follow-up offer would cause economic hardship 


EOMNOELeYors’. 


The minority felt that the consideration offered in 
the follow-up offer should be identical to that received by 
the control shareholders, but they could see no objection to 
offering securities in the alternative. *>/ They also 
wanted to see notice of the follow-up offer given to the 
holders of any shares, options, debt securities or warrants 
that were then capable of being converted into shares of the 
class involved so that the holders of these securities could 
Gonvert and partierpatatimithe follow-up toffervit theygchose 
LOrdo So hae Further, the minority were of the view that 


some flexibility was desirable, and that the Commission 


should have the discretion to exempt offerors from making a 


follow-up offer. 


Early drafts of the New 0O.S.A., Bilis s1 54,27 5and 
ofa continued the private agreement exemption unchanged. 


Biull yao however, which was introduced for first reading 
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on April 5, 1977, deleted the private agreement exemption 
completely. The exemptions for private companies and stock 


market purchases and by Commission order were retained, but 


severe limitations were imposed on the stock market purchase 


exemption... - Johnston suggests that the framers of Bill 
20 must have concluded that the maintenance of the private 
agreement exemption was no, longer justified, despite the 
inconvenience entailed by subjecting many small size 
transactions to legislative requirements and the undoubted 
sophistication of many of the offeree shareholders in such 
transactions, possibly because the exemption was Buea dao 
The practical effect of these changes was that all 
shareholders would receive timely notice of attempts to 
take-over control and be able to participate on an equal 
243 


basis. The sale of control at a premium not available 


to everyone would no longer have been possible. 


; 2Aa ee 
AK further: version -of ‘the Act; Brli30,; Grane 


contain the private agreement exemption either. The final 
version of the Act, Bill 7, which was enacted as the New 

0. S. Aw Desurcected, the: private agreement exemption but, 
after an eight to seven vote in committee, inserted a 
follow-up offer obligation along the lines suggested by the 


minority in the Hodgson Report. 


Only Ontario has a follow-up offer obligation. The 
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New A.S.A. retains the private agreement exemption unaltered 
and does not impose any follow-up offer obligation. Among 
the other uniform act provinces, British Columbia and 
Saskatchewan have not yet enacted new securities legislation 
and Manitoba has aes but not yet proclaimed a new 
Securities Act model led on,the.New 4O.SAs ithat contains a 
follow-up offer ite Apparently Manitoba is 
waiting for certain amendments that the 0.S.C. has proposed 
for the New apecperenese to be enacted and then they will 
FOLLOw SuUlt with their Degis tae ton ea Quebec has put 
forward a working paper for new securities legislation which 
WOULdsnOL contain a follow-up offer obligation, but which 
would restrict the private agreement exemption to single 
Pamives. ou. The Atlantic provinces have not made any move 
to amend their securities legislation. The C.B.C.A. does not 


contain a follow-up offer obligation and there are no moves 


afoot to change that situation. 
le the Stawvutony -proywisitons 
(a) Triggering the Obligation 


The follow-up offer obligation is found in 


subsection 91(1) of the New O.S.A. which reads as follows: 


"where a take-over bid is effected without 
compliance with section 89 in reliance on the 
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exemption in clause c of subsection 2 of section 
88, if there is a published market in the class of 
securities acquired and the value of the 
consideration paid for any of the securities 
acquired exceeds the market price at the date of 
the relevant agreement plus reasonable brokerage 
fees or other commissions, the offeror shall within 
U30' days atitter the date of the first of the 
agreements comprising the take-over bid, offer to 
purchase all of the additional securities of ‘the 
same class owned by security holders, the last 
registered address of whom is in Ontario or ina 
uniform act province, at. and for a consideration 
per security at least equal in value to the 
greatest .consideration- paid? under, any: such 
agreements, and that offer shall be a take-over bid 
for purposes of this Part." 


All the conditions in this subsection must be met before the 


obligation arises. 


(1) 


Cia) 


(edie) 


There must be a take-over bid as that term is 
defined. ,in. subsection 88(1.)(k)."" The Key ingredient 
Here is the arbitrary test of effective control. 

ifs sthe) .of feror, either has orn nacquires, mone, than. 20 
percent of the outstanding voting securities of the 


offeree company the acquisition is a take-over bid. 


The acquisition must be effected in reliance on the 
private agreement exemption found in subsection 


88(2)(a). A take-over bid effected by any other 


250 
means will not trigger the obligation. 


There must be a public market in the class of 


securities acquired pursuant to the take-over Dard. 
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(iv) 


Published market is defined in subsection sou gl Gd Cals) 
as a stock exchange recognized by the Commission 
for this purpose on which such securities are 
listed or any other market on which such securities 
are listed if the prices at which they are have 
been traded on that market are regularly published 
in a newspaper or business or financial publication 
of general and regular paid circulation. ‘The lack 
of a” published «market in Suncor Inc.'s shares: was 
relied upon by Ontario Energy Resources 

see in their initial refusal to make a 
follow-up offer to the 700: mrnority shareholders ‘of 
Suncor: Inc.© Ontario Energy had purchased aZ5 
percent interest in Suncor in a private agreement 


254 
with Suncor's parent company. 


Finally, the offeror must ‘have pald -a™premiumeory> 


percent over the published market price sin Lace, 
for the purposes of subsection 91(1), subsection 
162(3) of the Regulations derrnes, "narkec palce son 
a particular date as the amount (o7percent in 
excess of the simple average of the closing price 
for each day on which there was a market price and 
falling not more than 10 business days before the 
relevant date. If the Commission decides that the 


market price was artificially high because the 
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published market was affected by an anticipated 
take-over bid or by improper manipulation it has 
the power under subsection 99(b) to determine the 
"Market price" excluding any change attributable to 
the anticipated take-over bid or to the improper 


manipulation. 


Whether to make a determination that the "market 
price" was less than the actual price paid in a take-over bid 
effected under the private agreement exemption was the 
Siibgiect, OL, a recent.O.5..C, hearinan, Alberta Energy 
Limited had purchased 28 percent of British Columbia Forest 
Products from Noranda Mines Limited for $25.00 a share. 
Several minority, but by no means unsophisticated, 
shareholders of British Columbia Forest Products thought that 
the market price was effected by an anticipated take-over bid 
Cor British Columbia Forest Products andpasked the O.S ac. to 
make a determination that the published market price for the 


brevious ,10 ten days would have beensbelow eS 21.73 put lron 


such) anticipation. 


It seems like a ludicrous determination to have to 
make, that the market price was not really the market price 
because it was affected by a rumor. Rumors are always 
affecting market price. That is part of the whole idea of a 


free auction market. Provided there is no trading on the 
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basis of confidential inside information or manipulation, the 


market price is an accurate reflection, the only one, of what 


the public perceives the price should be. Furthery ethene is 


the problem of such a determination benng)partaot ka 


self-fulfulling prophesy. The Commission nosed ae 


"Accordingly, just as the Commission must 

Der vigilare to protect minority security 
holders ysoatotib mustpbenvitgidant jnoteto 

abuse ythe sights of majority security 

holders. A security holder to whose 
securities actual control is deemed to 

attach should not be put in the position 

O£ being unable to dispose of its block 
without the purchaser making a follow-up 

bid because the market players anticipated 

a second take-over bid, either by a third 
party or a follow-up bid by the offeror, 

with no evidence upon which such anticipation 
could reasonably be based. In such a case 

the result might be a self-fulfilling prophesy, 
an Catch 22" (situation, .whaich> would tinevataply. 
require a follow-up bid." 


Nonetheless, the Commission found that though there had been 
no improper manipulation the market had been affected by an 
anticipated take-over bid and determined that the "market 
Price” was less ‘than $25.00. (Consequently sAlbertarEnerngy 
Company Limited would have been required to make a follow-up 
offer for the remaining shares of British Columbia Forest 
Products. Fortunately for Alberta Energy Company the 
Commission decided the transaction was not "prejudicial to 


the public interest" and granted an exemption under 


subsection 99(e). 
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(pb) Exemption From the Obligation 


When the follow-up offer obligation in the New 
O.S.A. was under detailed examination by the Administration 
of Justice Committee of the Ontario Legislature it was so 
controversial that the then Minister of Consumer and 
Commercial Relations found it necessary to make a statement 
to the Committee regarding the method by which the 
enforcement of the obligation would be effectedis” The 
Minister recognized that situations could arise in which the 
follow-up offer obligation could impede or even prevent the 
consumation of a desirable transaction. He cited two 


examples of transactions that should be exempted even though, 


technically, they might trigger the obligation: 


(i) where a control block is held outside Canada 
overriding economic interests might dictate that 
Frepatriatzon “of “thet: *control block shouldmbe 


permitted even if a premium must be paid; and 


(ii) where the sale of a comparatively small number of 
shares might tilt the balance of control it is 


doubtful that the follow-up obligation should be 


imposed. 


The Minister noted that while there were provisions allowing 
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the Commission to grant exemptions there were no guidelines 
as to circumstances in which the discretion would be 
exercised and indicated that he had instructed the 0.S.C. to 
prepare such guidelines. This resulted in Ontario Pola cy No. 


cal eg ae 


The statutory exemptions are found in section 99 of 
the New 0.S.A. They give the Commission a considerable 
GCegree,ofdiscretion to grant an exemption on application by 
an interested party, generally the offeror. The onus is on 
the applicant «to establish the necessary grounds which would 
permit the 0.S.C. to make the appropriate exemption order. 


The grounds are twofold: 


(i) Subsection 99(a) permits an exemption if the 
Commission determines that the offeror will not or 
did not acquire the power or authority to control 
the business or affairs of the offeree company as a 


result of the take-over bid. 


(ii) Subsection 99(e) permits an exemption where in the 


Commission's opinion it would not be prejudicial to 


the public interest to do So. 


The application of the subsection 99(a) exemption is 
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highlighted by the McLaughlin case. S.B. McLaughlin 
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Associates Ltd. was controlled by Stuart Bruce McLaughlin who 
was the beneficial owner of 52.9 percent of the outstanding 
shares or 49.6 percent on a fully diluted basis. On 
September 16, 1980 McLaughlin purchased 150,000 shares at 
$12.24 in a private agreement to give him beneficial 
ownership of 57.9 percent of the shares of the company or 
54.3 percent on a fully diluted basis. The transaction met 
all the requirements to trigger the follow-up offer 


obligation: 


(i) it was a take-over bid; 
(ii) relying on the private agreement exemption; 
(iii) there was a published market for the shares; and 
(iv) the price paid was 15 percent above the published 


market price, 
but McLaughlin just assumed that because he already had 
control before the transaction that he was not eaugnee 
The Commission demanded he make a follow-up offer, however, 
and eventually there was a hearing of an application by 
McLaughlin for an exemption under subsection 99(a). 
McLaughlin did not make an application under subsection 
99(e). The Commission took the view that an exemption under 
subsection 99(a) was only available if there was doubt that 


the applicant acquired control and decided that the exemption 


waS not available to an offeror who already had control and 


was merely consolidating it. The Ontario Divisional Court 


vie. 
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dismissed McLaughlin's appéal’ of the 0.9.C. decision on the 
narrow ground that the exemption was permissive and not 
mandatory.°>° ENG aSCiSion was Criticized insene: interim 
Papert asa perverted use of the follow-up offer 
obligation to cure a perceived insider trading abuse by a 
controlling shareholder. The Interim Report went on to 
comment that, if the timely disclosure and insider trading 
provisions of the legislation were complied with, they could 
see nothing inherently abusive of minority shareholders' 
rights for an insider to purchase shares by private agreement 
at above market price simply because the purchaser is an 
insider and irrespective of whether effective control is 
acquired. They felt that the follow-up offer obligation 
should not be imposed unless the purchaser either acquired 
eimective control as a result of the ‘transaction oreic could 
be demonstrated that it was one in a series of transactions 


; 60 
whereby effective control was acquired. 


The application of the subsection 99(e) exemption 
is discussed in Ontario Policy No. 3-4l. The Policy sets out 
several specific situations representative of the kinds of 
circumstances in which the Commission might give favourable 


consideration to an application under subsection 99(e): 


(i) Repatriation of a controlling interest ina 


Canadian company. 
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Civ) 


(v) 


(vi) 


Puvchasesof a.controlling,interest by employees of 
the company or members of the family of the 


controlling shareholder. The Policy notes that: 


"The consequence, if the follow-up 
offer obligation were to be applied, 
might be to discourage the controlling 
Shareholder from retiring, orto 

force him to sell the shares to a 

Less desirable’ third party. (Either 
result might be undesirable." 


Waiver of the right to a follow-up offer by a vote 
of the minority shareholders passed by a two-thirds 
majority, presumably because they feel a transfer 


of control would be in their best interest. 


Where the control block is transferred pursuant to 
a bona fide corporate reorganization within a group 


of controlled companies. 


Where the consideration required by subsection 
91(1).is made available to the other shareholders 
in circumstances that do not technically qualify as 
a follow-up offer such as pursuant to an 
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amalgamation or an arrangement. 


Where the offeror is required to purchase control 


involuntarily. 
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It is clear from these situations that are described in the 
Pedn cy7e pantacularly; ( ide ddd )tiand «cides | thats thes Commi sedion 
is aware that the imposition of a follow-up obligation can 
have very severe consequences for the offeror, severe enough 
that the offeror will not make the offer if the obligation is 


going to be imposed. 
2. Problems With Application and Enforcement 
(a) Equivalent Consideration 


Once it is established that the follow-up 
obligation exists section 91(l) requires the offeror to make 
an offer to purchase all the additional securities of the 
same class "for a consideration per security at least equal 
in value to the greatest consideration paid" under one or 


more prior agreements entered into by the offeror. 


Theoreticaldy the offerorjwidd vatuesthesprivyate 
agreement consideration and then simply ensure the 
consideration per security to be offered to the remaining 
shareholders under the follow-up offer is at least equal in 
value. This would be simple if only cash was offered in 
consideration. Problems of interpretation arise, however, 


when the consideration in either the private agreement or the 


follow-up offer consists wholly or partly. of securities: 
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Most of these problems have now been worked out through 
various cases brought before the Commission in the last few 


vearscand this: is the result:-°- 


(i) The relevant date for determining the value of the 
private agreement consideration is the date of the 


private agreement. 


(ii) The value of securities is normally the market 
price as of the relevant date, but if a large block 
securities that was recently acquired by the 
offeror is involved the value is the cost to the 


offeror. 


(iii) Ther relevant date for determining, thesvalievor tic 
follow-up offer consideration is the date of the 


follow-up offer. 


(iv) If more than 180 days elapses between the private 
agreement and the follow-up offer the times value voF 
money must be reflected in the follow-up offer 


consideration. 


The equivalency requirement provides an opportunity 
for offeree shareholders who are not satisfied with the value 


of the follow-up offer consideration to use the Commission as 
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a weapon in their dispute. This is what happened in the 
take-over of Merland Explorations Ltd. by Turbo Resources 
Ltd. Some Merland shareholders as the follow-up offer 
consideration was not equivalent to the price ene by -Dugbo 


FOcetcne controd block lof shares. 


In the summer of 1981 Turbo purchased 51 percent of 
Merland in two steps. They first purchased a 27 percent 
position in Merland from an offshore company for $13.13 per 
Share in a cash transaction. This position was increased 
quickly to 51 percent through a partial take-over bid on the 
Toronto Stock Exchange. -°7 Turbo did not feel that they 
were obligated to make a follow-up offer under subsection 
91(1) because neither Turbo nor Merland were Ontario 
companies and the private agreement for 27 percent was 
concluded outside Canada.-°- To obtain the Tyo. f."Svand 
O.S.C.'s permission to make the exchange bid, however, Turbo 
voluntarily agreed to make a follow-up offer to the remaining 
shareholders that was at least equivalent to the $13.13 per 
share they had paid under the private agreement and were 
going to pay on the stock exchange. Because of the falling 
stock market, particularly in resource issues, and rising 
interest rates Turbo was not able to offer cash consideration 
in the follow-up offer. Instead they offered shares and 
warrants in a partly owned subsidiary, Bankeno Mines Ltd. 
Bankeno was to be restructured in a complicated asset 
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exchange between Turbo, Merland and Bankeno. 
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Minority shareholders in Merland, led by Dominik 


Dloughy, president of Maison Placement Canada iiic. 7," CONC uded 


Turbo's offer was not equivalent to $13.13 a share. They 


sorcamrieO..9.C, LOY ra’ ruling that the offer was 
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msuLrfticrent. Turbo claimed its offer was for equivalent 


consideration and objected to the 0.S.C.'s jurisdiction to 


decide whether their offer was SGiity Sten ee Turbo stated 


that their obligation to make a follow-up offer was a 
contractual commitment, made at the time of their stock 
exchange take-over bid and not pursuant to subsection 
gueeiytse88 The result was a series of hearings before the 
Geoec. and the Supreme Court of Ontario.” The’ decisions have 
gone against’ Turbo so “far.* The"0.S. Ce" ruled that Turbos 
offer was not equivalent to $13.13 a Shate 2°" The Supreme 
Coure reyected Turbo"s* argument that- Turbo was not bound by 
ine New ©.o.8. in? making the follow=up oererc™ and ordered 


Turbo to make ‘a’ toltow-up offer for consideration that O.s.C. 


ag /3h 
would find to be equivalent. 


In the attendant publicity not enough Merland 


sharholders tendered under Turbo's follow-up offer to provide 


Turbo with at least the two-thirds control of Merland it was 


seeking." Consequently, Turbo has been unable to ease 


its debt burden by amalgamating with Merland and must 


re-schedule its debt or face the very real possibility of 


; ply 4] 
being placed in receivership. 
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‘In seeking the Ontario Supreme Court order to force 
turbo ceolmake va ibetter offer sthe 0. Suc, argued that cthe order 
was necessary to maintain the integrity of and public 
confidence in the capital markets. */4 A journalist in the 
Financial Post applauded the minority shareholders in Merland 
whoscomplained ito sthe OjSaca,/ claiming cthat «the publicity 
will give Ontario's follow-up offer obligation more staying 


power and respect.+/> 


Surely there must be something wrong with these 
sentiments. How can one have respect for a provision that is 
supposed to maintain public confidence in the securities 
market if it helped to bring one of the star performers in 
the Canadian oil industry to the brink of bankruptcy? Is no 
Consideration’ to be given to the interests of Turbos 
shareholders? Because of the dramatic decline of the stock 
market since the summer of 1981 the deal that was offered to 
Merland shareholders may not be as sweet as the minority 
Merland shareholders would like, or that they were led to 
believe they would receive, but it was not terrible relative 


216. 
to the market conditions at the time. 


(b) Extra-Territorial Application 


At the time of the enactment of the follow-up offer 


obligation it was thought that other jurisdictions, 


134. 
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especially the uniform act provinces, would follow Suter 


but no other jurisdiction presently has such a provision. 

The 0.S.C. puts a very broad interpretation on when a 
follow-up offer is required, as we saw in the McLaughlin case 
and in the controversy over Turbo's take-over of Merland, and 
it has taken this same expansive approach when claiming 
gUrisdiction. The basis of this claim is that. an offeror who 
has access to the capital markets in Ontario, normally by 
virtue of having its stock listed on the Toronto Stock 
Exchange, should adopt Ontario's follow-up offer obligation 
on a "voluntary" basis as a condition of such access. The 
claim is enforced by using other statutory provisions such as 
the power to deny trading exemptions or impose a cease 


Beading Order. 


A good example is the Universal Exploration Ltd. 
and) Petrol O11 and) Gas Co. Ltd. case. Universal 1s) a Calgary 
based company. On September 1, 1981 Universal purchased 65 
percent of Petrol from Western Decalta Petroteum [977 Ltd. of 
Calgary for a combination of cash, a note and shares worth a 
total of $10.70 for each Petrol share, a substantial premium 
over market value. Universal proposed an amalgamation of 
itself and Petrol which was approved by the majority of the 
shareholders of each company and the arrangement was approved 
by the Alberta Court of Queen's Bench. Under the arrangement 


the market value of the shares that the Petrol shareholders 
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would receive was less than the $10.70 per share received by 
Western Decalta, but this was permissible under both the Old 


Moderns and the New A.SéA, 


the, O.S.¢.. jattempted to disrupt sthis Alberta deal. 
however, because Petrol was listed on the Toronto Stock 
Exchange and it felt that Universal should comply with 
supsectson 91¢1) and prove to the, 0.S.C. "s\ satisfaction that 
miesdeal was fair to the minority Petrol shareholders. ~’° 
titers Gespite the fact that the control block’ Universal 
purchased had never traded in Ontario and the entire private 
agreement had been completed in eaigaavn Ene: Oo. Ge tmposed 
various interim orders denying trading exemptions and made 
interim cease trade orders to temporarily block the 
amalgamation on the grounds that Universal was unwilling to 
observe government policy and should therefore be denied 
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, eee 
access to the capital markets in Ontario. The Alberta 


Court of Appeal subsequently disapproved of the arrangement. 


ti@is [likely an va clear cut case; iwhere ithe 
triggering private agreement was not connected in any way to 


Ontario's’ capital markets, that the 0.S.C."s jurisdiction to 


deny exemptions or impose cease trading orders for failure to 


comply with subsection 91(1) could be successfully 
prides eamees There are two reasons for this. First, it 


would be very difficult for the 0.S.C. to argue thavEeLiis 
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Simply exercising its general power to supervise the capital 
markets of Ontario in determining that this EVDO OL VaCuL Vey, 


should disentitle persons from trading in securities in 


Ontario where the activity is in no way morally reprehensible 


and is permitted in other jurisdictions. *°+ Second, the 


O.5.C. action could be interpreted as the modification of 


Civil or contractual rights that were created outside Ontario 


and -might* be found’ to be Gnvalid- 6n the basis’ that Tt °was: 


me. we Neither” conftined*to* property ‘and 
Civil rrghtsswithin the: province: nor 
directed solely to matters of merelys,5 
Local Orwprivate nature Within 1t., 


as the leading case on the territorial limitation on 
Provincial power, Royal Bank of Canada v. Jhe King, puts: it. 
Tams) ts not to say that the provision 1tselfl isi not within 
the competence of the Ontario Legislature, only that an 
aecteron co) enforce it byetne O15.C. that mnterntereswwich 


rights in other provinces on more than an incidental basis 


may be ganda 2 
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The 0.S.C. is apparently having some second 


thoughts concerning the efficacy of the follow-up offer 


obligation. A committee of practitioners in the securities 


law field has been appointed by the O0.S.C. to review the 
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provisions in the New O.S.A. governing take-over bids. The 
committee was specifically asked for their views on the 
question of whether the follow-up offer obligation should be 
maintained. The committee issued an Interim Report on the 


follow-up offer obligation in November PO eae 


The Interim Report gives a brief summary of the 
history of the follow-up obligation in Ontario and the 
various theoretical bases for imposing the obligation. 
Unfortunately the Interim Report takes it for granted that 
some form of follow-up obligation or similar obligation 


should continue to be contained in the New O.S.A. 


The most interesting aspect of the Interim Report 
ESieLtsS Fconclusion that Ontario's follow-up offer obligation 
does not stem logically from any of the theoretical bases for 
such a policy. The committee notes that a consistent 
application of either the corporate asset theory, which was 
touched upon in the discussion of the Perlman v. Peldmann+ 
Gase, or the fiduciary duty “theory. ‘tive tbasis for iact lon tin 
the Farnham v. Fingola~?° case, result in the imposition on 
the vendor in the triggering private ao eeenede of the 
obligation to distribute the premium pro-rata to all 
shareholders. Ontario's follow-up offer obligation, however, 


regulates the conduct of the purchaser. The committee felt 


that the follow-up offer obligation stemmed most directly 
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from Professor Andrews' equal Opportunity theory, but, 
because it is tied to the definition of take-over bid rather 
than the actual acquisition of effective CONTLEOL, that «tas 


much broader. 


To make the follow-up offer obligation more in line 


with the theoretical bases for it the committee suggested 
Enact the obligation only “apply if the offeror actually 
ecaurees erlective ‘control in the triaqgering private 
agreement to avoid the problem in the McLaughlin case. 
Further, they suggested that the offer have the option of 
either making a follow-up offer as presently required or 
paying the minority shareholders a premium equal to that in 
the triggering private agreement without having to purchase 


their Erase! 


It is astonishing to the writer that a provision 
such as the follow-up offer obligation, with its tremendous 
impact on companies who make or are planning take-over bids, 
would have been “enacted with so little understanding Of “the 
tieoretical ‘basis "for it. “It Seems Strange “tnar tire’ very 
regulators who advocated its enactment and enforce it so 
rigorously should be trying to figure out exactly why the 
provision is included in the New 0.S.A. two and one half 
years after it became effective. The writer feels that the 


provision is just a dramatic example of what can happen if 
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one concern, protecting offeree shareholders, is allowed to 
override other important concerns without sufficient fore- 


thought as to the consequences. 


Because of the controversy Surrounding the 
follow-up offer obligation it is likely that the suggestions 
in the Interim Report will be implemented. It is hoped, in 
addition, that the exemptions might be broadened, or at least 
interpreted more loosely, to lessen the impact of the 


obligation. ~°° 


B. The Stock Market Purchase Exemption 


As was noted in Chapter IV, the stock market 
purchase exemption in the New O.S.A. and the New A.S.A. is 
considerably different than the exemption in the previous 
legislation. The over-the-counter part of the exemption has 
been deleted and the exemption has been restricted to 
purchases made on a stock exchange recognized by the 
respective securities commission, and then only if it is made 
according to the by-laws, regulations or policies of the 
stock aren angonee How this change came about is an 
interesting story of perceived abuse of the exemption as it 
existed in the old legislation and attempts by the 0.S.C. to 
prevent this abuse through policy changes, attempts which 


were largely unsuccessful because there was no Supporting 


legislation. 
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The a Ano was included in the original 
take-over bid legislation because it was felt; whereas 
take-over was effected through the stock exchange or in the 
over-the-counter market with cash consideration, that the 
free market forces operating in these markets would provide 
the necessary protection to offerees, 72° No) pubid ication or 
circulation of information was required, nor was there any 
requirement that trading be halted to permit analysis of the 
high ae Only the normal insider trading rules applied so 
that offerors did not have to report that they were insiders 
until ten days after the end of the month in which they 


acquired sufficient shares to become an insider. Additional 


purchases were reported in the same manner. 


As, notedwearlier, ia stock ,exchange bid had to be 
for cash and no conditions were permitted except the maximum 
number of “shares, that the of feromg was) willing tostake up. it 
the offeror announced a bid for 50 percent of the shares of a 
company and only 25 percent were tendered, the offeror was 
obligated to take up and pay for those shares. This placed 
the offeror at a considerable disadvantage in relation to an 
offeror making a circular bid. Because there was no minimum 
period that the bid had to remain open, however, there was 


much less chance of either a competing bid or the offeree 
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company mounting a successful defence than if a formal 


take-over bid complete with circular were made. 


The first true test of the stock market’ purchase 
exemption occurred in the take-over battle between Rothmans 
of Pall Mall Canada Ltd. and Philip Morris Inc. for control 


of Canadian Breweries Ltd. during May and June 1969. 


Rothmans had acquired control of Canadian Breweries 


Ltd. in June 1968 by purchasing the 11 percent control block 
Owned by Argus Corporation for $12.00 per share. “Philip 
Morris put the Canadian and U.S. investment communities into 
a flurry on May 11, 1969 when it announced that it was going 
to make a take-over bid for 50 percent of Canadian Breweries 
shares. °° Philip Morris owned no shares of Canadian 
Breweries. The formal take-over offer and circular was 
mailed May 20, 1969 in compliance with the requirements of 
Che1Old OnS.As Le waseoor o12.00 Dereasnare aa The 
Offer was to expire on June Il, 19609. Breweries shakes were 
trading in the $11.00 per share range at this time. The 
Breweries board, on which six of the 20 directors were 
Rothmans nominees, were divided on whether to recommend 
acceptance of rejection of the bid and announced that they 


would not issue a directors' circular. Rothmans, which then 


owned 11.7 percent of Breweries, announced that it was 


‘e 1294 
rejecting the bid. ? 
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It soon became apparent that someone was buying 
large quantities of Breweries shares on the stock exchanges 
because the combined trading volume on the Montreal, Toronto 
and New York stock exchanges on May 27 and May 28, 1969 was 
more than five percent of the outstanding Breweries 
shares.-°> Initielly there was, speculation jthat) Philip 
Morris was an active buyer on the exchanges, but when the 
demand for shares pushed the price on the exchanges to $12:75 
per share and Philip Morris increased the consideration in 
tes otter to $15.00 per share on May, 29, 1969 at was 
See atad that Rothmans was behind the activity on the 
exchanges. ~?° The only hard information was that the 
buying was being done on behalf of a numbered Swiss bank 
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account. ° 


The market price of Breweries shares continued to 
climb: and the high volumesof trading continued wuntil June.5, 
1969 when the market closed at a record $14.12 per share. 
Approximately 708,000 Breweries shares worth $9.5 million 
were traded that davai On June 6, 1969 the market price 


began to decline until a week later it was done to $9.75 per 


Raye 


On June 8th Rothmans announced that it had 
increased its interest in Canadian Breweries to 50 percent 


from 11.7 percent by purchasing 8.3 million shares on the 
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Stock exchanges since May 1l, 1969 for $116 ripiallpter paca 

Only six million of the 10.8 million shares SOugn Eby “Pn itip 
Morris were tendered by the expiry of the offer on June iy, 
1969 and Philip Morris bowed out of the battle for 


Senerorr 


several aspects of the take-over are worth noting. 
First, the exemption had been used for a quick, one shot bid 
Eo-acguilre™ control *ot"a large public”’company. "The exemption 
was designed for, but not restricted to, an offeror who 
wished to add to his holdings over a period of time. 
Consequently, the bid price may not have been subject to the 
continuous evaluation on the exchange floor that was the 
basis for the aration. & Second, the take-over 
attracted wide publicity but suprisingly little controversy. 
The contest was settled in the market with hard cash and 
without the intervention of securities commissions or the 
courts. “Enird;"“it “appears from ‘the-result that the ofieror 
making the formal take-over offer was at a disadvantage. It 
should be remembered, however, that there was nothing 
stopping Philip Morris from going into the market also. 
Instead Phillip Morris chose to rely on” its “sate, risk free, 
conditional offer. Rothmans took a chance, spending vast 
sums and not being sure until near the end that it would 
acquire ‘the ‘control position 1t sought. Fourth, there were 


probably shareholders who lost out, not realizing that.a 
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take-over bid was taking place in the market until Rothmans 
had achieved 50 percent and pulled out. A pro-rata take up 
by Rothmans would have been fairer. It must be noted, 
however, that Philip Morris announced its intention to make 
an offer back on May 11, 1969, providing ample warning to 
shareholders to pay increased attention to the market. 
Indeed, despite the tremendous Benen the market price rose 
only $3.00 per share indicating information concerning the 
rising market was widespread. Further, the market price 
meverneached *the fhinalapriice! Phitkip Monris offiered.jtat may 
be that some shareholders did not sell into the market 


because they did not think the market price was high enough. 


The 1970 Merger Report followed soon after the 
Canadian Breweries take-over. You will recall that two of 
its recommendations had a direct effect on the-stock market 
purchase eeriionee 3 It recommended that anyone who had 
acquired 20 percent of the equity shares of a company 
pursuant to the exemption should be required to report that 
fact within three days of the trade, and the offeror was also 
to report each additional five percent that it acquired 
within three: days.in Inaddition;s the: MergermjReport 
recommended that an offeror be prohibited from reducing any 
pro-rata purchases it might be required to make by purchasing 


securities in the market during a take-over bid. Both these 
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recommendations were enacted soon after they were madel. ms 
While the latter recommendation would have had no effect on 
the Canadian Breweries battle, the former would have required 


Rothmans to disclose its position. 


The next development following the changes 
recommended by the Merger Report was a Toronto Stock Exchange 
moteersto itsremembers in 1972 prohibiting them from making 
use of the market purchase exemption without prior Exchange 
approval. °°> The Exchange indicated it would grant its 
approval where the take-over bid was structured to allow fair 
parurciupat vomby alk shareholders. *°° Following the 
take-over of Price Company Limited by Abitibi Paper Company 


Ltd. in 1974 even this requirement was perceived to be 


aefirc kent. 


Aba tubitwa's) planning a: take-over bad fornwerice tas 
an inexpensive means of expanding its manufacturing 
Sapaeity coe The Toronto Stock Exchange agreed to a 
take-over bid through its facilities on the conditions that 
Abitibi would keep the bid open for three business days, 
publicize the bid in major newspapers and take up the shares 


08 
tendered in acceptance of the bid on a pro-rata basis. 


309 
Price shares were trading in the $12.00 per share range. 
Before the T.S.E. opened on Thursday, November ayo OMA, 


Abitibi announced its bid for 49 percent of the Price shares 
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at $18.00 per share, which bid was to remain open until the 
T.S.E. opened on Tuesday, November 19. The T.S.E. suspended 
trading in Price shares for this period. The bid was for 
cash, of course, and the only condition attached was that 
only 49 percent of the outstanding shares had to be taken UD. 
Abitibi did not have to send a take-over bid circular to each 
Orteree Shareholder nor did it have to keep the bid open for 


at least 21 days. 


The short period that the bid was open for annoyed 
Canadian Permanent Trust Company which claimed that there was 
inadequate time to get instructions from the beneficial 
owners of shares they held. They made a written complaint to 
the Securities Commission and the bid was extended for an 
extra day under pressure from the Commission. 27° The most 
interesting development, however, was a counter-bid through 
the T.S.E. by Consolidated Bathhurst which was announced on 
Wednesday, November 20, just before Abitibi's bid was to 
expire. The bid was for’ $20/00- per sshare,) S200 sauchare more 
thanuthe Abitibi bid, /for 40 percent ol thevsnares. The 40 
percent would be sufficient to give Consolidated control 
because they had just purchased what was then the control 
block - a 17 percent interest - from Associated Newspapers, a 
British company. Through a series of meetings between 
representatives of Price, Consolidated, the O.S.¢C., the 


Quebec Securities Commission, the Toronto Stock Exchange and 
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ene Montreal Stock Exchange, ad hoc arrangements were made to 
allow Price to make a counter-bid up until 2:00 Dem. Thursday 
afternoon, November 21. Abitibi raised its offer to $25.00 
per share for 51 percent of the shares minutes before this 
deadline and Consolidated, which under the ad hoc 
arrangements could then increase its bid, tendered under the 


Poitibi bid LTeaving™Abitibl with control of Price. 


Over 95 percent of the Price shares were 
legitimately tendered under Abitibi's bid, a clear indieation 
both that shareholders knew of the bid and liked the price, 
double that at which the stock had been trading) == Aside 
from the written complaint by Canada Permanent prior to the 
one-day extension the only shareholder that was really 
dissatisfied with the take-over was Associated Newspapers 
Which LOSE. CONtLOL Of Price. The O.S.C., Nowever,, was 
concerned that even though shareholders were aware of the 
Abitibi ofter, they may not have had time to fully consider 
matters such as the book value of the shares. ve The 
counter-argument is that it should not matter whether the bid 
is for control or not. If the price bid in the market is 
high enough, why should it make any difference to the 
shareholder who is happy to sell at that price whether the 
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rise in price is attributable to a bid for control? 
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In any event, in December 1974 as a result of the 
O.S.C.'s concern about the shareholder having time to 
consider an exchange bao and its concern that certain, 
rather than ad hoc, rules be established concerning whether 
trading in the offeree company should be suspended and how to 
deal with competing bids, the 0.S.C. ordered the Toronto 
Stock Exchange not to permit any more take-over bids on the 
Exchange until rules the 0.S.C. approved of had been drawn 
uperte A similar position was taken by the securities 
regulators in Quebec and British Columbia, and it was 


believed that this would effectively close off the stock 


exchange take-over bid route. 


The Montreal, Toronto and Vancouver stock exchanges 
began working together to draft rules for take-over bids 
through the exchanges so that the market exemption would be 
freely available. By the end of 1976 the three exchanges and 
the securities commissions in Quebec, Ontario and Alberta had 
adopted a uniform procedure to govern take-over bids on these 
eetoHe neeeko oe This?’ is. now Part XXITI- of ‘the Toronto Stock 
Exchange's General By-Law. There were Still -aueficultres? 
however, because, though the 0.S.C. was satisfied with Part 
XXIII and viewed adherence to the by-law as a prerequisite to 
the availability of the exemption, it did not have the force 
oft Vee eer The statutory exemption did not yet have the 


phrases "a stock exchange recognized by the Commission" and 
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"according to the by-laws, regulationspor po -ictes ot mene 
Stock exchange"... These difficulties.are well illustrated in 
the Cornat-Bralorne, AGTL-Husky and Edper-Brascan take-over 
bids. We will take a look at these take-over bids before 
examining the specific requirements of Part XXIII under the 


New O.S.A. 


The first of these take-over bids, the bid by 
Cornat Industries ’Ltd. for Bralorne, Resources Limited in 
August and September, 1976, occurred before Part XXIII became 
Crtecrive. The Toronto Stock Exchange had proposed its Part 
XXTITT rules by this time and the Vancouver Stock Exchange had 
promulgated certain rules in August 1975 which were not quite 
as stringent as the proposed Part XXIII. Representatives of 
Cornat and Bralorne informed the 0.S.C. that Cornat was 
Planning an exchange take-over bid for.50.5 percent of 
Beet or ne. The 0O.S.C. would not permit the proposed take-over 
bid. to proceed through the Toronto’ Stock Exchange, apparently 
because Cornat. didnot intend to circulate information ao 
each Bralorne shareholder as was required under the proposed 
Part MMTII.--° The take-over bid was permitted to proceed 
through the Vancouver Stock Exchange, however, even though it 
was not in compliance with the Vancouver Stock Exchange's 
rules for take-over bids. The Cornat bid was to be kept open 
for 19 days, Bralorne was going to communicate the Cornat 


offer to each of its shareholders, and the shares were to be 
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taken up on a pro-rata basis so that there was little danger 
offeree shareholders would be treated unfairly. The writer 
Surmises that the Vancouver exchange was also happy to steal 


away any business that it could from Toronto. 


The 0.S.C. was miffed, however, since it was of the 
opinion that the stock exchange exemption only applied to 
stock exchanges recognized by the Commission.°>” In what 
one pomme neatonise described as an "amazing example of 
DeGeaicuat vcvend junisdactional cconéliact" tthend.iS. C.etaimposed 
an interim cease trade order on Bralorne on the grounds that 
a non-exempt take-over bid was proceeding that was not in 
compliance with the statutory take-over bid provisions. They 
considered the bid to be a deliberate affront and challenge 
to the Commission but realized the cease trade order would 
only disadvantage the Ontario shareholders of Bralorne and 
rescinded the order in time for them to tender their shares 


SH 
on the Vancouver Stock Exchange. 


The Vancouver Stock Exchange was clearly a stock 
exchange within the meaning of the exemption in subsection 
Sih) (Mia riots ‘ther lidi © iS./A ovandi thes 0% Sic ais tentative 

8 
position that it was not was 1n error. The hapless 
Position: of thenO (S.7C.4 on wthus point was illustrated even 
more clearly in the take-over of Husky Oileistdsiiby? Alberta 


Gas Trunk Line Company Limited, Nova's predecessor, in June 
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SyPLS 
oy Oe Because of a leak Petro-Canada had to make a 


premature announcement of its intention to make a formal 
take-over bid for all the common shares Husky, O11 td. tie 
announcement was made on June 10th when Husky's shares were 
trading in the $30.00 per share range. Husky was hostile to 
the Petro-Canada bid and it brought Occidental Petroleum 
Corporation in as a white knight. Within approximately ten 
days Petro-Canada had increased its cash bid to $52.00 per 
share and Occidental was offering securities worth about 
$54.00 per share. It was a war of words, however, because no 
documents had been mailed to the Husky shareholders. At this 
stage AGTL began buying Husky shares, primarily on the Amex - 
the American Stock een once. a and it announced on June 

27th that it had acquired approximately 35 percent of the 
Husky shares. Petro-Canada and Occidental withdrew and the 
shareuprice fell from ayhigh of $47.200) back tomtsypre—bid 


levels. 


The 0.S.C. Was alarmed at the take-over because 
professional traders - arbitrageurs - obtained the benefit of 
the increase in the market price of Husky shares and the 
other shareholders did not participate to any significant 
eS AGTL would not have been able to proceed as it 
did under the New O.S.A., which had been passed by the 
legislature by this time but was not yet proclaimed. As a 
stopgap measure the O.S.C. issued for comment) al ararc 


regulation that would prohibit a bid to be made on a stock 
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exchange where there were security holders mesident in 
Ontario unless the stock exchange adopted, and the offeror 
complied with, rules Substantially similar to those adopted 
by the Toronto Stock Exchange, Part Sau imp Lier tif 
this proposed prohibition was the view that an open offer 
through a stock exchange outside Ontario is made to security 
hotders resident in Ontario, just as it is made to all other 
security holders: —" Because of the 0.S.C."s doubts about 
the legal validity of this view the draft regulation was 
withdrawn only to be resurrected after the Edper-Brascan 


take-over, ‘which took place in April 1979, four months before 


the New 0O.S.A. became effective. 


Brascan Ltd. became a take-over target in December 
1978 when it sold its major subsidiary in Brazil and became 
cash richy c. When representatives of Edper Equities Ltd. 
informed Brascan of their intention of making a take-over bid 
Brascan immediately took defensive action. On the same day 
that Edper announced its intention to bid for. 50 percent lof 
the Brascan shares, April 9, 1979, Brascan announced its bid 
for the shares of F.W. Woolworth & Co. Edper withdrew and 
then sought the 0O.S.C.'s consent to make an exchange bid for 
Brascan conditional on the Woolworth's bid being abandoned or 
having failed. The 0O.S.C. did not approve and things 


remained quiet. until |thevend of May when in two days on the 


Amex Edper purchased 6.3 million shares of Brascan and 


acquired control. 
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It was not clear whether the purchases were a 
bake oOver,.bid.under the Old .0.S.A. Edper was assisted by an 
investment dealer who contacted some 50 shareholders and if 
any such shareholder had an Ontario address on Brascan's 
books the bid would technically have been a take-over 
e329 
Dil. In any event, the take-over bid was exempt because 


the purchases were through the Amex and the unqualified stock 


exemption was available. 


The draft regulation from July 1978 was adopted by 
the Ontario Cabinet in the week following the Edper-Brascan 
take-over eliminating the possibility of any further exchange 
take-over bids where the exchange did not have rules 
Substantially asimilar, to those jinsPart sXXLIT iofiehexloronto 


30 
Stock Exchange's General By-Law. > 


2... Part XXIII and..the,.Exemption.Under the New.Acts 


Part XXLII o£ »the, ‘Toronto Stock Exchange ts General 
By-Law regulates take-over bids made through the facilities 
of the T.S.E. in reliance on the exemption in subsection 
89'(.2).4a,) eof.,the Wews0.S.A8 from making sa pformaltakesover bid 
by way of a take-over bid circular. The rules in Part XXIII 
differentiate between a normal course purchase, a block offer 
and an offer for control in recognition of the benefits of 


allowing a certain degree of freedom to trade in the market 


154. 
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for an offeror who would otherwise be Caugh ti byethel arbitrary 


ZOOS percents testw ins the definition of take-over bid. 
(a) Normal Course Purchase 


A normal course purchase is a take-over bid, as 
mieLe term? i side finedsdnt thet New: OuS.A.% ore the ¢.B. Ccace if 
the offeree company is incorporated under that st unites ea 
where less than five percent of the listed voting securities 
of the offeree company are acquired in a 30-day period, > 
Thus, the offeror must have either already reached the 
threshold level or will reach the threshold level by virtue 
On the acquasition: formats to bel at normaloicoursespurchase;n iin 
calculating the five percent all purchases, including a 
purchase under the private agreement exemption, are to be 
included, but shares acquired under a block offer, an offer 
for controll or pursuantrito attake-overn) bidiicarculariare not 
included. A normal course purchase is not a “stock exchange 
take-over bid" within the meaning of that term in Part XXIII 
so that the offeror does not have to give any notice of such 
purchases to either the stock exchange or the offeree 
shareholders. Accelerated insider trading reports are 
required, however, when 20 percent is reached and at each 


additional five Herceneere Shares do not have to be taken 


up pro-rata. 
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The normal course purchase allows those offerors 
who would otherwise be subject to the take-over bid rules to 
periodically acquire additional minor holdings on the stock 
exchange in a simple easy manner. The theory is that because 
only“up to five percent can be acquired in any 30-day period 
the market forces are not disrupted and the offeree 
shareholder who wishes to sell into the market will receive a 
fair Price. “This"™is in “keeping with the original basis for 


the stock market purchase exemption. 
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Part XXIII imposes quite rigorous rules on block 
Ofrers: and orfers for control through the T.s.8.1 An oOfter 


Cor control rs’ a -take=over bird through the ies. kh. where: 


(ry =the oLfreror owns tess. ‘than 50 percentror tne 


Surtstanding trsted VOcing stares OL. une ci teres 


company; 


(Try --the* otter ts at an average bideValuc exceeding tie 
market price by five percent. The average bid 
value is determined by a complicated formula set 
OuUE hn Pare Sco ae It will be somewhere 


between the market price and the actual bid price 
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Uhitess™thevofferor is bidding) forall Imithesshares 
not owned by him in which case it will be the 


actualtbads price >and 


(iii) the T.S.E. deems the bid to be an offer ae 
control. The T.S.E. must be consulted prior to any 
"stock exchange take-over bid", so the offeror will 
always know whether his bid is deemed to be an 


OLfer LOE COonerols 


A block offer offer is any take-over bid made 
through the stock exchange that is neither a normal course 


purchaserorvantioffersforrcontrol. 


Block offers. and offers: for controlmare stock 
exchange take-over bids". The rules for a block offer are 
theoreticalilytlessi+strict®than=those? for an*offertior 
control, but the procedure to be followed in making a block 
offer is effectively the same as that for an offer for 
control because of the Toronto Stock Exchange's policy in 
interpreting Part xxIMnane” The most significant aspects 


of the procedure and requirements for these two types ene 


"Stock exchange take-over bids" are set out below. 
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(i). Time for Acceptance 


Section 23.06 of Part XXIII sets out the minimum 
periods that a block offer and an offer for control must 
remain open, five and ten clear trading days, respectively. 
Unless the offeror can show that the shorter time period is 
clearly adequate for the full dissemination of information, 
However, thes TiS .Es<iwilds normally sequinesthatia block offer 


remain open for ten clear trading Hav cis 


The minimum period of ten clear trading days for 


which an exchange take-over bid must now remain open is still 


less than the minimum period of 21 days for a circular bid, 
but only by seven days because of the two intervening 


weekends. 


Trading in the shares of the offeree company is 
halted while the offeror makes timely disclosure of the bid. 
The offeror in an offer for control may request that trading 
remain halted until the bid has expired, but it is unlikely 
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Prior to making a block offer or an offer for 


control the offeror must discuss the -bids witth thes. S if.» and 
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Pow Ootl Ce: wath the. 7. Sf.) omhe information, required to _be 
obtained in the notice is substantially the same information 
that is required in a take-over bid circular. °° The 

notice must be reviewed and approved bY “thew Tis. On lOGento 


the bid and the notice must also be filed with the 


Commission. 


Though technically.only required to do so, in an 
Snmrer Lor Bontroljea. bhe.1.5.E., requires the offterorzin 
Gpte.sotock exchange take-over bids™ to. take steps to inform 
the registered shareholders of the offeree company of the 
terms of the, bid as soon _as,the notice of the bid _is-accepted 
by the stock exchange. The offeror must both issue a press 
release and publish a notice in at least one major daily 
newspaper in each province stating: the names of the 
companies involved; the number of shares sought; the price 
Berwsnhare offered: the, tine for which the of ter iwi li eremain 
open; the name of each stock exchange through which the offer 
is made: and the suggestion that a broker be contacted for 
more information. Further, the information that must be 
published must also be communicated to each offeree 
shareholder by telephone, telegraph, telex or other means 
appropriate in the circumstances. This last requirement, 
while far less onerous than providing a take-over bid 
circular to each offeree shareholder, is quite a departure 


from the situation before Part XXIII when the offeror was not 
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required to make any communication with individual offeree 


shareholders in a stock exchange take-over bid. 
(i111) Other Terms and Conditions 


Ay DIOCK OEEeGr or an offer for control may nocwbe 
made for a company.while it is currently the subject of a 
take-over bid made by way of a take-over bid eivcuvarr =) 
This limits an offeror making a circular bid to market 
purchases that are either not a take-over bid or are normal 
course purchases and would have prohibited the Rothmans- 
Breweries take-over. In addition, during a block offer or an 


offer for control the offeror may not make any purchases 


through the stock exchange or by way of private agreement. 


Subsection, 23.10 of Part XxXIIL sets out, dercaiged 
rules to be followed in the event of a competing stock 
exchange take-over bid. The effect is to permit offerors who 
have made lower bids to withdraw without obligation if they 
so desire or to increase the price per share that they are 
offering. All possibilities are covered so an offeror will 
know beforehand the procedure to be followed in the event of 


a competing bid unlike the situation in the Abitibi-Price 


take-over. 
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One possibility not covered in Part XXIII is a 
competing circular bid during the course of an offer LOG 
control through the stock exchange. The Toronto Stock 
Exchange was concerned in their notice of November Ebr BRST’) 
about this possibility, particularly that the stock exchange 
take-over bid might disadvantage a subsequent competitive 
offeror who wishes to use the circular route, ?** To deal 
with this concern the T.S.E. requires an offeror in an offer 
for control to agree that in the event of a competing 
circular bid he will extend his bid to give the ioftteree 


shareholders time to consider the competing bie ae 


A "stock exchange take-over bid" must be for cash 
and the only condition permitted is the maximum number of 
shares that will be taken up. Shares must be taken up 
pro-rata. Under subsection 23.02(5), however, a bid may be 


wilendrawn, if the T.S.EF. 25 Satistied that. any undisclosed 


action prior to the date of the offer on anvactilongsubsequent 


tomtnat date by the board of directors oresenlor ofticers or 
the offeree company or by a person or company other than the 
offeror effects a material change in the affairs of the 
offeree company. This is akin to one of the permitted 
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conditions in a circular bid and provides some 


protection to offerors in stock exchange take-over bids that 


they did not have before Part XXIII, possibly as compensation 


for the mandatory minimum period that such bids must now 


remain open. 
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One final provision of Part XXIII is worth noting, 
subsection 23.02(1) which states that if an offeror Fails to 
comply with any provision of Part XXIII the take-over bid 
shall be deemed not to be made through the facilities of the 


stock exchange. 
(c) Recognition of a Stock Exchange 


Unless the stock exchange take-over bid is made 
Ehrough the facilities of a stock exchange recognized by the 
Ono. c., tor that purpose, the exemption in subsectronses(2) (a) 
er the New O.S.A. does not apply. Ontario Policy No. 3—42 
deals with recognition of stock exchanges. The Policy 
recognizes the Toronto Stock Exchange for the purposes of 
subsection 88(2)(a) on condition that the offeror discuss any 
offer for control with the Commission beforehand to verify 
that ‘the bid is so structured as not to put at a disadvantage 
any subsequent competitive offer. The Commissions's concern 
is the same as that in. the Toronto Stock Exchange notice of 
November 7, 1979. ‘The offeror has to agree’ Co extend: the 


stock exchange offer if a competing circular bid is made. 


The Policy only recognizes the one exchange but 
notes that the Alberta, Vancouver and Montreal exchanges have 
adopted rules similar to Part XXIII and invites those 


exchanges to initiate discussions with a view towards being 


recognized by the O.S.C. 
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(d) Stock Exchange Take-Over Bids in Alberta 
EE IGS in Alberta 


Under the New A.S.A. the situation in Alberta is 
virtually identical to that in Ontario. The wording in 
Ssunseccui1on132(1)(a)lof the New .A.S.A. corresponds very 
closely with that in subsection 88.02) (a) Of utheaneweOws a. 
Section 13.21 of the Alberta Stock Exchange By-Law tracks 
Porte «xittvand Alberta Policy No. 3-13 recognizes’ the Alberta 
stock, Exchange for the purposes of subsection 132(1)(a). One 
difference, however, is that Policy No. 3-13 also recognizes 


the Toronto Stock, Exchange. 
(e) Comment 


Theoretically the problem of whether a take-over bid is 
occurring within Alberta or Ontario when an offeror makes a 
stock exchange take-over bid through the facilities of a 
foreign exchange such as the Amex still exists. _. Both Alberta 
and Ontario have attempted to deal with this problem in their 
definition of take-over bid. Alberta's definition’ 
includes the words ™. «.. directly on, rndirective. 2.0). atorad 
security holder whose latest address . . . is in Alberta". 
Ontario's approach is more direct because it includes an 
offer to sell within the definition of take-over bide? 
While this attempt by the securities commissions to stretch 


their jurisdiction across provincial and national boundaries 


May,not be valid it Tsenot likely to ibe chaltengedsam ete 
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context of the stock market purchase exemption.) cance athe 
New 0.S.A. came into force no offerors have attempted an end 


Hun) aroundethe O.S.C..as happened in. the Cornat-Bralorne, 


AGTL-Husky and Edper-Brascan take-overs. The new legislation 


and the exchange by-laws have effectively closed off both 
these end run take-overs and the quick one shot exchange 
take-overs such as Rothmans-Canadian Breweries and 


hOveibi-Price, 


One aspect of the present exemption that should be 
noted is that while the ostensive purpose behind the minimum 
time period is to allow for dissemination of information to 
offeree shareholders, a significant side effect is that it 
permits further competition. This factor, augmented by the 


requirement that the offeror must agree to extend his stock 


exchange bid if there is a competing circular bid, has caused 


Offerors to shy away from using the stock: exchange (take-over 


route. 


It is easy to argue that small unsophisticated 
shareholders lost out in the AGTL-Husky and Edper-Brascan 
take-overs, but it is much harder to maintain that such 
shareholders lost out in the Abitibi-Price take-over when 
over 95 percent of the shares were tendered. The price 
offered was attractive and they wanted to sell. The Toronto 


Stock Exchange was developing some expertise in handling 


exchange eqkeloyeranrme The Part XXILIVrukes! that tne 
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O.S.C. wanted may be an over-reaction because all that really 
seemed to be required after Abitibi-Price was a minimum bid 
period of five clear trading days (so that one weekend gets 
included), some rules to deal with competing bids, and 
wording like that in the present legislation to discourage 


the use of out-of-province exchanges. 
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CHAPTERGVI 


CONCLUSION 


"Just as a ten-mile-per-hour speed limit 
on our highways would save lives but at 

an unacceptable cost in loss of commerce, 
SO requirements that seem ideal from the 
standpoint of investor protection may 
detract from the effective operation of 
thevsecusrities industry.* To avoid such 

an impact and consequent prejudice to the 
national economy, it may be necessary from 
time Loytime. to modify or even abandonua 
proposed requirement which might otherwise, 
seem desirable for investor protection." 


The securities regulation of take-over bids in 
Ontario and Alberta has come a long way over the past 15 
years. The new generation of securities acts have much more 
sophisticated and comprehensive provisions to cover take-over 
bids than did the initial legislation in 1967. We have 
traced the practical reasons and policy decisions behind this 
increasing sophistication and comprehensiveness in the 
| legquelataon. “In doing so it) isi very easy etOm oseucign ior 
the forest for the trees. The purpose behind the take-over 
bid provisions is to provide protection jtovotterce 
shareholders by ensuring they are treated fairly and equally. 
Each and every change in the legislation can be justified on 
that basis. Offeree shareholders have been provided with a 


great deal of protection. We must ask ourselves, however, 


What tne price, of) this protection is? Why is it that vendors 
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of other types of property are not Similarly protected? Do 


we want our government to assume the role it has? 


A. The cost of protection provided to offeree 
Shareholders has two components. One component is very 
OOvrous, that part of the cost’ of staffing and running the 
securities commission that can be attributed to the 
regulation of take-over bids. With the discretionary powers 
that securities commissions now have the need for commission 
hearings, rulings and orders have increased in their number 
and importance from 15 years ago. Another aspect of this 
cost is that commissions may be devoting a disproportionate 
amount of their limited resources to the regulation of 


take-over bids. 


While the, actual cost and Opportunity cost of 
regulating take-over bids may be substantial, what the writer 
is more concerned about is the cost to the economy both in 
complying with the legislation and in not making take-over 


bids because of the cost of compliance. 


A dramatic example of the former can occur because 
of the follow-up offer obligation. An entrepreneur may only 
be able to acquire control of one company instead of several 
because the follow-up obligation may exhaust his financial 
resources. Without the obligation he might be able to 


revitalize several different companies. Less dramatic is the 


Low, 


oo Shageedely want tot 2 
| Sanh t¢ Slo rn , 


gsteki0 od rob ive 
rey SF Snee Ae 280 


Fy >= 4 as — 
ei4weq wrmaaokse aned ts ons ete ail pe ene 


wa 12 ie m 7 


simmons I03. ‘hean end tert ie panne ccinmiee iehadat 2: 
nae f ' Me 
tocar ahead db beaseagel ovat ‘puebac Bre eval in. 
fo afl ce te eee 

2ida to soedee. dogsane er ens ef aos} eonst20g 
Lea a ay 08's ; 


93B0bLs% aS (ss aniaeeee ad yen, enclestm 
Gt 9: a Lusgeie ety ax aoe? pos tak 


7 i ; oe a By : 


ia “ an Us wy => 
A 4 it v iy \ 


lo $8a0 anus sedge bre. Heep Envsae dd 
iat. , 1a 
1643i7w gad 3egy Tet vetted. oh jabig ms 
fi dis: ] tae: oe ner 
(i MYod Ymedioss. sn3 od ancy 


A ‘ | 7 
Jeversxes .pelxem, Sol dy, a z ets d3 
; 7 ee pie triage, 
. ; ie Jeon oda Yo 


S2062390 tess ped saitea aul lions siaaaad a 


yiee yen “usussasedes GA . wstRe | 
Lexis¥Se 35 bes#eni “hegaen nie Ne Pek ate oui 


fe ttenbeit aid Japerve yer 


od aldn of adptn bal 


i ie oa 


168 


cost to businessmen of hiring legal and accounting experts to 
comply with all the take-over bid provisions, provisions 
which businessmen 20 years ago Ana nce have to contend with. 
It is simple and cheap for governments to introduce and 
expand upon regulatory schemes. No government expenditure 
may be required, but every such scheme is just as real a cost 


to business and the economy as an increase in taxes. 


The cost to the economy of take-over bids that are 
not made can be just as subtle. Whenever potential offerors 
shy away from a potential take-over because of the disclosure 
that is required, or the cost of complying with the take-over 
bid legislation, the economy may be detrimentally affected. 
This is because, theoretically at least, a free enterprise 
economy is the most efficient form of economy because it 
encourages transfers of control to more efficient managers. 
It can only work when each participant is free to pursue his 
own economic advantage. The take-over bid legislation we 


presently have is a dramatic interference with that freedom. 


The writer is not suggesting that we do away with 


take-over bid legislation, but only that its true costs be 


considered. This may well result in modifications to the 


provisions. 


B. Normally a person's biggest investment will be in 
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hits-home ormiarma 4 Tf ia developer or government is assembling 
land around this home or farm for future development there is 
no requirement that it disclose its intentions to any of the 
owners, pay them all the same price or buy all the property 
ieehe rarea | If thatsowner shas <even .a:small «stake (in ua 
public company, however, there are elaborate rules to ensure 


heyis' treated fainly -in ithe event of. a take-over bid. 


It is not easy to explain this discrepancy. The 
conventional wisdom is that it is essential to maintain the 
public's confidence in the securities market because of the 
tremendous capital requirements of this resource rich but 
relatively undeveloped country. This is certainly true to 
some extent, but it may also be true that this slogan has 
been used by the bureaucrats in securities commissions to 
increase their power unnecessarily. They view progress, 
insofar as take-over bids are concerned, as more and more 
regulation and discretionary power to protect the investor 
and maintain his confidence in the securities market. One 
begins to question whether these widows and orphans really do 
existiien andi sit athey cdo sexist, whether tit ars inecessany to 
have so many provisions to protect their interests in order 


to have a healthy securities market. 


a. How one views the explosion in government 


regulation exemplified by the securities regulation of 
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take-over bids, and evident in many other areas, depends on 


were one 1S Situated in the political spectrun. 


If you view government as a barely tolerable but 
necessary evil the present day take-over bid provisions in 
Ontario and Alberta are an anathema. They represent an 
incredible intervention into the freedom te contract and the 
free market economy. Further, they look like they are just 
Part OL a trend, that the level of intervention will continue 
to increase. The public good that is supposed to be effected 
by this intervention is not clear and, even if it were, its 
cose, siOt in! terms of Loss of individual »freedomoput Strictly 


On an economic plane, is far greater than its benefit. 


If, on the other hand, you view government as a 
surrogate parent that must provide for your physical, mental 
and tinancial well being ‘from the cradle to the grave the 
present take-over bid provisions are a welcome trend, a 
harbinger of better things to come. Their development was a 
very necessary reform, a counter-balance against the power 
and ruthlessness of the faceless corporate entities that run 
Big business has no ethics and it has had its 


our economy. 


own way too long. The take-over bid provisions are just one 


of many bulwarks that government must throw-up and-_ continue 


to strengthen to protect innocent citizens. 
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The writer tends toward the former view. In my 
opinion the securities regulators have been over zealous both 
in advocating and counselling the enactment of various 
take-over bid provisions and in their administration of such 
provisions. The writer suggests that the total effect of the 
present regulatory regime must be considered rather than the 
etfect tof teach tprovision ‘individually. Wi When “this eis done it 
is apparent to the writer that there is too much protection 
for offeree shareholders at the expense of the free 
enterprise system and that this is symptomatic of much of 


government regulation. 


It is interesting to note that in another important 
area of securities legislation, the provisions governing 
prospectuses, the trend in both Canada and the United States 
is towards simplifying procedures, at least for smaller 


companies. 


Whatever one's views are, the securities regulation 
of take-over bids is bound to continue to be an interesting 
and controversial area, and one with which lawyers will 


become increasingly involved. 
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Bennett, Some Aspects of the Legal Control of 


Take-over Bids: A Comparative Study of English and 


British Columbia Law LL.M. Thesis, University of 
Bretrsn ’Columbra’ *(719,70).. 


Williamson, Supplement supra n.14 at 382; Kimber 
REDDOT .. oe pabedlcuLaLly nOtes.2-at Zl. 


Ks Ie 

JOnmston, supra n,.2 at 318. 

yonnston, supra W.2 at 15. 

Bavere;, supra n..lo et, 207% 

Porter RGpOLrt, 301-52) 

Kimber Report, Part III. See generally: Anisman, 
siora’ ne 3%) De Prentice, “Takeover Buds: | Part 1x of 


the Ontario Securities Act 1966" (1971) 19 AM.J. 
Gomp's fie = Oe 5). 


Jonnston, Supra peagoat 16. 
Anisman, supra n.3 at 3; Johnston, supra n.2 at aN SS 
Snel O67) Ce Oe 


Kimber Report, 3.01 and 3.02. 


Old 0.S.A. subsecs. 80(e) and 80(f£), respectively. 
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Kimber Report, 3.09; The cut-off under the present 
City Code is now 30 percent, M. Wienberg and M. 
Blank, Take-overs and Mergers (4th ed. 1979) 656. 


This was the proposed Williams Act which became 
effective in Judy. 1968, Public Law 90-439; 90th 
COng., 2. ILO, July 29, 1968 (82 Stat. 454). The 
Williams Act added subsecs. 13(d) and 14(d) to the 
securities and Exchange Act of 1934: Itrwas amended 
in 1970 to require disclosure of any owner of more 
than £ivecpercentand toeincludécstockntendertofters. 


JONNSEON?, (SUPFa Nad.at 323% 


See generally: R. Falby, "Take-over Bids and the 
Ontario Securities Act of 1966" (1967) 5 Osgoode Hall 
edetloa? aADm229> GAnisman, 'supracns3gat L4as;Prentice, 
supra n.24 at 331; Report of the Committee 

of the Ontario Securities Commission on the Problems 
of Disclosure Raised for Investors by Business 
Combinations and Private Placements (1970) 
(hereinafter the "Merger Report") 7.05-7.10. 


Prentice, supra n.24 at 333; Johnston, supra n.2 at 
148. 


Kimbér’ Report, 3.12. 

VJoHnstonaA ‘suprasneZ atl326< 

E. McRory, "Take-Over Bids pursuant to Part 9 of the 
Securities Act of Alberta and Collateral Matters" 


Legal Education Society of Alberta, Advance Corporate 
away 7 at l2. 


Prentice, supra n.24 at 334; Johnston, supra n.2 at 
BHO « 


Kimber Report, 3.14. 


The time for acceptance rules are found in sec. 81 of 
the Old O.5.A. 


Old 'O.S. A. Sec. 82. 


Johnston, supra n.2 at 331. 
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Falby, Supra n.33 at 232; see for example the 
stcuation in “Boardman Ve Pips“ —1967] ©2en es taowat 
51-53. 


Mer Gere Report yrie25; ‘see Vonnstony“stpra n.2 at 333 
note# 72. 


see n.6 Supra. Raithie v. Montreal Trust [1953] 2 
Becehs 204 and the judictal policy of construing 
statutes allowing expropriation strictly required 
that the offer remain open for: four months. Gregory 
v. Canadian Allied Property Investments Ltd. [1979] 3 


Weve OUT eth ec TCEAe rrr abigtSys. Dsl. Re) C3d)il32.1s 


apparent authority for the view thatsunder Cc. B.Cc.A. 
sec. 199, and other legislation modelled on this 
section, it is no longer necessary for the take-over 
offer to remain open for four months. See: S&S. 
Hatperin, "Statutory “blimrnatzron” of “Minority 
Shareholders in Canada", L. Sarna, ed. Corporate 


Structure, Finance and Operations (1980) 1 at 28. 


OLra"OrSsAy, -subsecs’*81(7). 
Prentice; supra n.24 at 336. 


OlatOeSvA:, subsec. 83(2)> see generally: Falby, 
Supra in. 33 at. 2357. Prentice; ssupra ns 24uates40. 


OtdrPOrS As, Ysubsecs 3851) -and*sec. tz. 
Has; -subsecf® 85 (3). 

tds, -subsec. 86: 

id;, subsec. 88. 

Id., subsec. 87. 

Laryesecs 90S 

fade ,“subsec. 9408) 1. 


Kimber Report, 3.18. 


; qd Es Kelly, 
Falb Supramn.SoraeeZzo77 E. Schmuts an 
ieteetoshes in Connection with Cash Take-over Bids: 
The New Regulations" (1968) 24 Buss. Law rIMeth21. 


Wienberg, supra n.8 at 167. 
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For example Brascan's aborted bid for F.W. Woolworth 
& Co. in 1979 which was prompted, in Pane, iby a 
desire to get control of Woolworth's real estate 
holdings which were carried on the books at a 
fraction of their true value: P., Newman, 2 The 


Canadian Establishment (1981) at 222. 


Kimber Report, 3.24. 


id. 


Ontario Requiation 101/67; sec: 56. 
OntarilouRegulation, 223/68, sec. 7. 


VONNStOn;,, SUPTa N.2 at 338s see O1d 01S. A,, ecec: 
142. 


JOANS TON; ® SUPra Nez at" 338; Kimber Report, 3.13. 

Daw OV, e SUpLa Ns oo at rz oO. 

Kimber Report, 3.13. 

Het, oe 2 

16 hey plas era Re 

MiremeOrporacrone Act, R.o sO 9 Ul, Cat OImSCGemo ON. 
This section provides that a shareholder's list could 
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mocice. See C.B. CsA. “and! A. B.C.A. 7 SCC. 21, 
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Prentice, supra ni24 at “340. 
OrdtOsse At, subsec. o3( 1). 


See for example the recent Ontario Securities 
Commission hearing to determine whether Genstar's 
$31.00 bid for Canada Permanent's shares had expired 
before they purchased First City's holdings in Canada 
Permanent for $35.00 a share: "Takeover Hearing 
Tries to Get Back on Track" Financial Post, Jan. 30; 
982. =“th'e*ClB- CA. Gderines 4 take-over bid as an 
offer made to shareholders “at approximately the same 
fine: —"*Cebeoen., Sec. 157. 
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Prentice, -slora n.24 at 359 lasts several, possible 
common law remedies, but they appear speculative: 


(li van-action for fraud: 


(1i) an action for damages for breach of 
SLaACUCOGY duty : 


(iii) a defence to an action to enforce a 
contract for the sale of shares where offer 
did not contain the required terms; and 


(iv). .recissiion. 
O64 A.C. £265 (Hosa. )ss 
POroeC mR uReCDOGL, SUDTar nn 3.3. 


"Disclosure to Investors: A Reappraisal of 
Administrative Policies under the '33 and '34 
securities Act, Report of the Disclosure Policy Study 
to the Securities and Exchange Commission" (1969). 
One critical reviewer of the Merger Report called it 
the "Chaff Report": W. Grover, "Book Review" 23 

AGM nN... Leahey, 309. 


TMCS OCU tLe sm NC ee, 9.5.7 wes Osun Oal Cum oe as 
(hereinafter the “New O.S¢A.")> The Securities Act, 
1081, SsA., LOB, ¢c. S-6.1 (herelnatter thes New 

7 ibe has Cea Pe 


H. Emerson, "An Intergrated Disclosure System for 
Ontario Secumties, Legis lotion”, J. wiegel, ca-a2 


Studies in Canadian Company Law (1973) 400 at 437. 


SOs el O71) pCa eS Cotnuc ont Once ae Alberta 
legislation was amended in a similar fashion by S.A. 
On er CO ye SECS. 27, LO oT. 


Merger Report, 7.36. 
id. atad+. LZ. 
Ol d..0.. Sols ace Commo 


Merger Report, 7.22. 
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O.S.A.e At) prequiredathe chief executive orfiicer, tne 
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issuing company other than the foregoing to sign a 
certificate that the prospectus constituted Ema); 
true and plain disclosure as required by the Act and 
regulations. This certificate was included in the 
prospectus. 


See Old O.S.A., sec. 64 for the statutory right of 
recision for prospectuses on which this 
recommendation is based. 


See OFGGO. Siatiaztsecail4l for the civil Viability of 
directors for misleading statements in a prospectus 
and the statutory defences available. 


It is not clear what the Merger Committee meant 
because no corporate statutes in Canada allow the 
minority to force the company to purchase their 
shares simply as the result of a take-over bid. 

(Netée that sthe definition of “take-over bid" in’ the 
Od O.S.A. did not include a bid by a company for its 
own shares). If the offeror wishes to purchase the 
minority's shares under a statute allowing compulsory 
acquisition, however, the minority are entitled to 
dissent (sec. 136, Canada Corporations Act; R-S.C. 
1970 c. C-32) and modern statutes explicitly allow 
them to demand fair value for their shares which may 
well result in a court ordered appraisal (sec. 199, 
G.B.C.A.). ‘Seerr., Lacobucci,, MM. :Piilkingtronmand, . 
Prichard, Canada Business Corporations (1977) at 465 
fornia furtheridiscussion«ofrthis matter. 


Thisistatement Of lintent lonprs endotubindinggonkene 
offeror and is usually phrased so as to disclaim even 
the suggestion that it might be binding. See the 
provision in Kaiser Resource Ltd.'s bid for Ashland 
Oil reproduced in S. Lovecchio, "How to Takeover, How 
to«Ssqueeze, How ‘to Block and: Tackle™ ato27; Legal 
Education Society of Alberta, Securities Law and 


Practice ern lAlbertaall979): 


Merger Report, 7.34. 


Secanee4, tsupran “BhetSecurities Amendmene Act, 197%. 
ero. TO71 ¢.31, secs. 22 to 32. elt onouldsbe pointed 
out that the numbering in the Old O.S.A. was changed 
in the revised statutes of 1970 so that all the 
sections in Part IX moved forward one number, section 
80 becoming section 81 and section 81 becoming section 


82, ad seriatim. 
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See An Act to Amend the Canada Corporations Act, 
R.S.C. 137 ONCISt Supp. ) 8 c.20,. (Se24 whachadded 
SCCMUONS ES ett, 135.95. 


Dickerson, Howard and Getz, Proposals for a New 
Business Corporations Law for Canada (1971) 
(hereinafter the "Dickerson Report”), Part 16200. 


Ce paces, SUDLaAIN. 4. 

Dickerson Report, 141. 

Canada COEPOLatiOns ACt, RvS.C. 1970,.1c1 4G-3 2) as 
amended Jbvye Ca. LO Gist. Supp.) Sec. 135.12. C eBac oAY 
Sec. 15/4 

Dickerson Report, 141. 

C.B.C.A., sec. 198. 

La. 


Dickerson Report, 146. 


Umuanghord and D. Johnson, "The Case for a National 
Securities Commission", 1968 U. of T. Commerce 
Journal 2.1. 


es 


The courts have taken a liberal interpretation of 
wievertne Activity aisoccurring.. In Gregory 6, Co.i.v. 
The Ouebec "Securities. Commission [196])]' S.C. Re 5847 


2BBRD Aa Reak2O) 12a the Supreme pCOlnG at OUNG mata. 


trading securities in Quebec for clients outside 
Quebec sand) mailing a bulletin it wrote to clients 
outside the province constituted trading in 
securities and acting as investment counsel within 
the meaning of the Quebec legislation so as to give 
Ene O7o.,Ce JULISATCELON, wines Vemenenzn s 
Securities, Ltd... et al, (1966) (55 WoW Ro olay) 56 Dob. Re 


(20). 56 (Man. C.A). the court toundiwtnat (ce lepjone 


and mail SOlicitacions Originating in Toronto but 
received by a Manitoba resident constituted trading 


in securities in Manitoba. 


Jonnston, Supra neg sat 324. see the def initionlor 
take-over bid in the Old 0.S.A., sec. 80(g) which 
refers to an offer made to shareholders "the last 
address of any of whom as shown on the books of the 
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Old’ 0.5.A., Sec. 80(g). 


Old ONS Mer SCC. (8 1(b) (i): "1.2 by way of agreement 
with fewer than 15 shareholders and not made to 
shareholders generally". 


Johnston, supra n.2 at 325. 
Bee | Ok elo a te 26. 
Hounston, —supraunse at 325. 


[1932] A.C. 318 (P.C.), on appeal from the Alberta 
Supreme Court, Appelate Division. 
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ee) elo) nk 2C)e SLO. COC. AO) Sat LO 2 eto fi) ee 
Beles L209 (OnNt., Div. Ce.) : teva ClLo75)) 65. Dei: 
(3d) 577 (Ont. H.C.). The case was appealed to the 
Supreme Court of Canada, but they have not yet handed 
down a judgment. 


(ro Sebo Oban.) God 57 tatoo 2. 


Ontario Business Corporations Act, R.S.O. 1970, 
Cen Ss 


Odeo oO sAc yy SeCe LO LCa)i( aii), 
Business Corporations Act, R.S.O. 1980 c. 54. 


Business ‘Corporations Act, S VA. 1981 cc. :B—-15, ‘sec. 
IAS 


GAAw lool, CC. S-6. 1, Part 4. 


The narrow issue in the hearing was whether the 
directors' circular sent by Royal Trustco's directors 
on September 5, 1980 made sufficient disclosure to 
allow Royal Trustco's shareholders to make a proper 
decision on the disposition of ithe; their sholdings in 
light of the alleged scheme by the chairman and 
president to get sufficient shares into friendly 
hands to defeat the bid. The Commission claimed that 
the chairman and president were comfortable that the 
bid would be defeated, even in the early stages, and 
this should have been disclosed so Royal Trustco's 
shareholders could decide whether to sell their stock 
on the market before the bid expired and the market 
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bEtcesdropped.. See: "6, 6uc) Hearing a Venture into 


Unknown Territory", Financial Post, Janvany—2 4 lO ole 
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See: "0O.S.C. Postpones Penalties on Royal Trustco 
Pair, Globe and Mail, October 23, JUS RSVR Sic Suse im 12h ale) ey ona 
Take-Over Detense Still"Unclear", Financial Post, 
OCEQDeEL. 24. 1981.74. 


"Ottawa Seeks Funds for Royal Trustco Investors", 
Globe ana Mail, March 26, 1982, BL. 
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See the lists of take-overs in Alboini, infra n.146 
at 627 and Newman, supra n.59 in appendix entitled 
"The Takeovers Record, 1975-1981". See also 
wrasccoversrever "I", "IT" and "“ITI"%" in Richardson 
Securities of Canada "Canadian Research Report" Jan. 
1979, Aug. 1979 and May 1980, respectively. 


New O.S.A. and New A.S.A., see Supra n.82. The 
provisions implementing the closed system in Ontario 
only became effective on March 15, 1981 so as to 
allow an 18 month transition period. 


Ontario Legislative Assembly Select Committee on 
Company Law, Report on Mergers, Amalgamations and 


Certain Related Matters (1973) (hereinafter the 


"Hodgson Report"). 
Hodgson Report, Ch. ll. 
PCa ec ite tas 


The city code, Rule 2/7. “ine City code is reproduced 
in appendix A of Wienberg and Blank, supra n.30. 


Hodgson Report, Ch. 13. 

ACen pie iis! belie 

Merger Report, 7.25. 

Hodgson Report, Ch. 14. 

Supra N. 133. 

[1973] 2 W.W.R. 385 (B.C.S.C.). 
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pecs C.B CoA.) ssubsec. 117(1)- OnB. CG. An SeCC.u UL aay 
AGB.CcAl;@subsec.) 117(1). 


This would not have helped Teck Corporation as the 
contract was not entered into during the course of 
a “take-over bid". 

Hodgson, Reportye che. 15% 

Pomy tehi@22 . 


For a detailed and comprehensive review and analysis 
of the take-over bid provisions in the New 0.S.A. see 


Part XIX of the excellent book by V. Alboini, Ontario 
Securities Law (1980). 


Lovecchio, supra n.93 at 10. 

The 0.S.C. concern is elaborated upon in the staff 
memorandum, towthnetO.S<.C.3'.«C. Salter, “Going Private: 
Issuer Bids - Insider Bids - Squeeze-Outs", May 17, 
1978. See generally: Alboini, supra n.146 at pp. 
635°) 1tov643>and Ontario. Policys No. 43-37. 

Ontario Policy 3-42 "Recognition of Stock Exchanges". 


Toronto Stock Exchange General By-law, Part XXIII 
"Stock Exchange Take-over Bids". 


Ontario Regulation 478/79 as amended (hereinafter the 
"Regulations"), subsec. 162(3), allows for a 15 
percent premium above the "closing price”, but only 
applies in determining whether the follow-up offer 


ebligation- is triggered. 


Alboini, supra nvi46 at 689. 


New OS: AL, Seceelo3e0 The similar provision in the 
OldsO.S eA. i1S\found in seca 210a. 


Biboing, suprarn. 146 at. 69). 


See the list of possible exemptions in Alboini, supra 
nvl46 "at i748. 
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New 0.S.A., subsec. 89(1)12.(c). 

Hany ~SUDSeEC.? 891) 14; 

New 0.S.A., sec. 100. 

New 0.S.A., subsecs. 96(1) and 96(2). 
New O0.S.A., subsecs. 96(4) and 96(5). 
Regulations, secy-268(2). 


Material change is defined in the New O.S.A., subsec. 
i ee 


Regquilatzons;, Form 31, item 1). 


Material fact is defined in the New O.S.A., subsec. 
25275 


New O.5o.8., Subsec, I27( 1). 
Regulations, Form 32, item 5. 
New O.:.S7Al, Part XX. 


LVabidity. forv improper insider trading 1s set out in 
sections 75 and 131 of the New 0O.5S.A. 


New..0.5.A.,. Subsec... 89 (1) ): 1250p) and. (Ce): 
Olas Ous vAe; subsec. S250 Ob 


New 0.S.A., subsec. 89(1)12.(b); Alboini, supra n.146 
at 646. 


Alboini, supra n.146 at 646. 
New 0.S.A.;, subsec. 90(2). 


Olarors Avy“ subsecs- 82.3. 


P. Crawford, "Takeovers of Public Corporations" Mid- 
Winter Meeting of the Alberta Branch of the C.B.A. 


M85 at M181. 
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Id. at M184. 
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Old, O.S<A., subsec. 84(1). 

AToOina, *Supra n-146 at "730% 

O.5.C. weekly bulletin, April 24, 1981 at p. 24E. 
Crawlord, Supra n.l7co at M177. 
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myotice re: Take-over Bids" 0.S.C. Weekly Bulletin, 
Ma hy PLoS at» O..5L94 « 


Alboini, supra n.146 at 802 and 809. A good example 
is A.G.T.L.'s stock exchange take-over bid of Husky 
on the Amex. 

Alboini, supra n.146 at 802. 

Old 0.S.A., secs. 100a and 144a,, 


Misrepresentation is defined broadly in subsection 
ie) 24. 


Goose. Weekly Bulletin, Nov. 013, 2198) atop. SOA. 
NEW A. o.A.,. Subsec., 131 (1). 

New 0.S.A.',. subsecs.2 90(1) ‘and 90(la) 

New A.S.A., subsec. 134(4). 

New A.S.A., sec. 144. 

New A.S.A., sec. 147. 

Otd 0.S.A.,. subsec.. 80(bD)( 1). 

Anisman,.SUDEdan seat LO. 


Kimber Report, 3.12. 


"Minority Stockholders Coming Out Losers in Canadian 
Mergers and Take-Overs", Globe and Mail, Feb. 19, 


1695 


At least at this time. Canadian Breweries became the 
subject of a heated take-over battle in May and June 

of 1969 about which more will be said in dealing with 
the evolution of the stock market purchase exemption. 
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"Minority Stockholders", supra n.20l. 
Witivans Act, “supra n. 31. 


American Bar Association, "Take-Over Bids" C972) 2% 
Buse,Law 243 at 2247. 


Honnston, sttpra n.2 at 340. 
Merger Report, 7.04. 

Pde. 7.08. 

LA En .09% 


Id. 


baLniamn: Vi. FP ingold: (1972) 29 Daler. (3d) 279 


(O.HaC.) ,Brévid, onmothersgroundse(1973), S3abDi EAR. 
O30 R156: 


See New O.S.A., Part XX and sec. 131. 


supra no2 li. 


Percivalave Weaghts (1902) e2yChved2r: 


Alboini, supra n.146 at 719. See generally: Wienberg 
and Blank?esuprainv30eatO25Si-nt: Scharet, “Sale of 
Control: The Equal Opportunity and Forseable Harm 
Theories under Rule 10b-5" (1977) 32 Bus. Law 507 at 


508. 
GES5 5) 2 9 2d So e2ay Cia) 


See, for example, the discussion in Comment, "Sales 
Of, Corporate Control.and the Theory of Overki 11" 
CL964)\r 3 Us “Of*tChiee L. tREV.  icomatwiZo. 


Reegennings, “Trading in Corporate tontrol sGl 356) 24 
GalThimcRev. ICatn4s 


The court of appeals remanded the case to the 
district court to determine what this premium was. 


See the discussion in W. Andrews "The Stockholder's 
Right to Equal Opportunity in the Sale of Shares" 
(1965) 78 Harv. L. Rev. 505 at 509. 
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J. Letts, ssalesitofl ‘Controltstock fandlthe@Rights sot 
Minority Shareholders" (1971) 26 Bus. Law Rev. 631 at 
Go. 


Bou example: Mennings, supra n.218; N. Leech 
eiransactions in Corporate Control” (1956) 104 Us oft 
Penn. «ls. Rev. 97250) (Others “arevlisted in®Létts, /supra 
ha2 Plat 635. 


pects -ysupHhatn. 2Zbeat 635% 

Andrews, supra n.220. 

G. Javaras, “Equal Opportunity in the Sale of 
Controlling Shares: A Reply to Professor Andrews" 
VEIG5 PUSZTUS OfCCHTS ti Réve 420 fat <425 5 

icieera c r4i2 6% 

In the C.B.C.A., for example: Sec. 184 provides an 
appraisal right to dissenting shareholders in the 
case of certain "fundamental changes"; sec. 232 
provides for derivative actions where the corporation 
has been wronged by its controllers; and sec. 234 
gives the court broad discretion where the rights of 
minority shareholders are dealt with oppressively or 
in a manner that is unfairly prejudicial or that 
unfairly disregards their interests. 

For a contrary view see D. Bayne, "The 
Sale-of-Control Premium: The Intrinsic Illegitimacy" 
G96 8). FA FicDexs (betRev.. 225: 

Tetts;i¢supra Nn. 220 tat 645. 

Hodgson Report, supra n. 130. 
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D. Thompson, "Changes in Take-Over Bid Regulation in 
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Bill 1547, “INS ‘Sectiritives ee, thor 22nd Sess. )e,7 829th 
Legislature, Ontario; Bill 75, The Securities Act, 
1974 (4th Sess.), 29th Legislature, Ontario; Bill 93, 
The Securities Act, 1975 (5th Sess.) 29th 
Legislature, Ontario. 


Bill 20, The Securities Act, 1977 (4th Sess.) 30th 
Legislature, Ontario. - 


Bivtls20 supra nwuz40, subsecy 90 2)2 
Johnston, supra n.2 at 330. 
Ed. 


Bell 307 “The Securities Act)?*1977 €(ist Sessa) sist 
Legislature, Ontario. 


Administration of Justice Committee. See: “OSS. Ce 
Works-But. System is Criticized", Financial Post, May 
pPeLge2 ~ 218 


Bisbhe72, "The SecuritieswAct. LISOVEtth Sess i, teilist 
Legislature, Manitoba. 


OVS Co Weekly *"Bullletiny Nove tle /o19sl arepassoay 
Ontarrvo Hansard, OC. 3307181938 DRPeI—234% 

Va vatw—-23.5. 4 “Crawford; supra mel73 ae eM E52. 

New 0O.S.A., subsec. 91(2) provides an exception. 


trnsidge:rtherMarketse”. | Financial seost,).Dec. 5, 1981. 
See "Ontario Adds Bonus in Offer to 700 Holders iof 
Private Suncor Stock" and "Suncor shares sought by 
Oubyv Cu". -Globe*andaiial mee baa 0 feo. 


"In the Matter of Section 99(b) of the Securities 
Act, 1978 and in the Matter of British Columbia 

Forest Products Limited, Noranda Mine Limited and 
AlLElc) twimPted™y. cOvS. Ci Buldetin, WJunetloprposl, 
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"Interim Report of the Committee to Review the 
Provisions of the Act Regulating Take-Over Bids", 
OrSveerpulileein, BNove 27,1981, 212A at 216A; 
Grossman's statement is found in the 0.S.C. Weekly 
Summary, Aug. 11, 1978, Supp. X at 4, 
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There is some suggested that the controversy over the 
follow-up offer obligation abated when the then 
chairman of the 0.S.C., James Baille, assured the 
securities bar that the exemptions would be 
interpreted liberally. Baille's successor Knowles 
has given the exemptions a somewhat more restrictive 
interpretation: Remark by Purdy Crawford at the Mid- 
Winter Meeting of the Alberta Branch of the C.B.A. 
GLIS2)". 


Re McLaughlin and S.B. McLaughlin Associates Ltd. 
Geol G sie Osc. Cup mosCc, LAR e INR. 46a OusinCu (loc) 
2ROSSoC. Bo ns85C GONE. DimeeCe. ti. 


It is certainly possible to interpret subsec. 99(a) 
SAIS Way autLteSaySbonn «en thesoit erorswiltanoteoLradid 
not acquire through the offer the power or authority 
to control the business or affairs of the offeree 
company". McLaughlin already had this power or 
authority to control and the further purchase did not 
change the situation. 


Baille, a former chairman of the 0.S.C., made the 
interesting comment that the reluctance of the 
legislature, cabinet and the courts to review the 
decisions of securities commissions - because of the 
combination of judicial and policy-making elements in 
the Commission's decisions - has had the anomalous 
result that the provincial securities commissions, in 
a system of responsible government, are actually more 
free of review than is the S.E.C., an independent 
regulatory agency: J. Baille,;, “Securities Regulation 
in the Seventies", J. Ziegel, ed. 2 Studies in 
Canadian Company Law (1973) 343 at 353. 


"Interim Report", supra n.254.at 225A. 
Id. at 225A and 226A. 


Dome Energy Limited obtained an exemption under 
subsec. 99(e) from making a follow-up offer to the 
minority shareholders of Hudson's Bay Olt and Gas 
Company Limited by providing equivalent consideration 
under a plan of arrangement pursuant to the C.B.C.A. 
O.S.C. order dated Sept. 16, 1981 and amended Nov. 


Bilt 19S Lie 


For an excellent discussion on this point see 
Crawford, supra n.178 at M140. 


"Court to Decide on O.S.C. jurisdiction in Bankeno 
Deal", Globe and Mail, Feb. 137 19822atepl. 


Id. 
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[een Durbots Deals.) A Great Escape", Financial Post, 
BReobweo, 1982eat 3 for particulars. 


"O.S.C. Hearing Set on Value of Merland Offer", Globe 
end iMaals | Bebsesen 198 2Cate Bil: 


Ld 


"Alberta Residents Won't be Ignored, Turbo Head 
Claitis"@eCaigary Herald, Feb. 24, 1982. — 


"O.S.C. Decides Bankeno Offer Worth Too Little", 
GlobesandsMail, Feb. 20; 1982  ateBils 


"O.S.C. Orders Bankeno to Extend its Bid for Merland 
tonMarch WlpeGlobepandsMailjiFeb. 23, 1982. 


"Turbo Ordered to Keep Commitment to Merland", Globe 
anduMatl, Mar...l7, L982 at Bi. 


They were warned by the O.S.C. and hostile minority 
shareholders in Merland that if they did tender they 
would loose out on any sweeteners that the 0.S.C. or 
the Supreme Court of Ontario might force Turbo to add 
to its offer. See: "Albertans may be left in the 
Gold? Calgary Herald Feb.) 23;,..1982 and.id, 


"Turbo Seeks Rescheduling of its Debt", Globe and 
Mat oMars 17 4. 9829 atrBilee LU GbOsNOLKS.ON 
Refinancing "sy i Financial Post, Apr.) 37.8982: 


"Merland Board Opinion of Bid Prohibited", Globe and 
MatideiMarcausy7a 1982 at Bis, 


P. Bloomfield, "Minorities Have to Speak up for 
Themselves", Financial Post, ‘Mar. 20, 1982 at 29. 


"Turbo!/Spurns,0:S6G., but Wins an Extension”, 
Financial Post, Ped. -277.1982eates). 


€rawtord, Suprain. U7soeatmMiol. sindeed,,~1t would 
appear that the sole purpose of defining FunLtorm act 
province" in subsection 88(1)(1) of the New O.S.A. 1s 
to extend the offeror's obligation to make a 
follow-up offer to security holders whose last 
registered address is a uniform act province: 
Miboini}, suprarn. 1468at 662. 


189. 


: of 
‘ r 
7 
diy 
- ~ - an n " potiait d 
> eae LDL. & gi Veet 
’ : 


ey slip ad + 
; port aa iy : ; en : 
aculy ie Le natin Fg ‘ils ate patinelt <9) 
. : j a 2: 9 at e i ah — a rs | my 2 * 
7 7 ; v if / ' _ 
=i mM ~ vo ‘ ; ay } : 


f =F a a | "| 
) ' +53) one SoU Lae | 
1. ae fr or \s 
1. ae yu ny i Bie 
a f 4 
‘ Z ia Wb Jo 8 oO? Of "986 Bexenpeu 


« ae ' j san “tts BM a 
= OI a ©) pt hang at ‘oe fw 


| | WASLIOM Ht axshlotiersda 
aera i Swe Vr Q ev ) ae b Lt ow 
20% SiN ofamgee 20 39003: SReeeee am TE 

- 7 y BM. e Chas b. . a of’ a Sua 2 Oh 
heel Ss ae ; : a ay. a S26 V28 bie) *bLED: 


peed See 0 ie ie a 7 
j SiolD . gard gag aS i boy in eH _a7aes oot Gao 


56'\ az2ew mae 3 ig We, Eee 4 a} iti nse het 


— rh ~ | i ie a Tiki # 
Pana! Saree |, eG |). serry heal i a al sata: 


vt os i 
¥ Nod enasyn4 
¢ 
MZ e 2 
sian a. r ~» & »F 
Di VO' D CREST A 
- pry = 4 a a -« 
ie $ aS pS Piel whe sa ure 
. ” 


SB 
om 4 ‘AG m “Ad. aos J = 

7) 7 
: a I86. ‘= aecsiy ak a6 bu 


t FF sb VORe | a‘) : ret 78 on be “ btn. 
: , ies ae ue 


» 


es > 


203, 


PAG feo 
280. 
281. 


2O26 


263% 


284. 


285. 


286. 


237 « 


288. 


289. 


29:0; 
291, 


2926 


293. 


294. 


ZOD 


296. 


Zot. 


"Universal, Petrol Clash With 0.S.C. Over Merger 
Premium", Globe and Mail, Nov. 6, L981) ate BS. 


Ld.; Crawford, ;supra*n.178°> at.M153; 
see the discussion in Crawford, supra n.178 at 155. 


PencerineReporty; \supraliins254vath2 374A. 


Rovaly Bank  ofrCanada vy. The King [1913] Avec. 293 


Ce Coy nab. 298, 


See the discussion in P. Hogg, Constitutional Law of 


Canada (1977),.at.209 for.a criticism of the 


"watertight" view of provincial boundaries. 


"Interim Report", supra n.254. 


Perlman v. Feldmann, supra n.216. 


Harnham vis Pingold, supra n.211, 


Lay .ate2s3AseP.Cob. necently requestedsthecors. ce to 
rule whether such a payment by them to the minority 
shareholders of Sklar would satisfy their follow-up 
OoLter obligation. 


See "Commission is Appreciated by Most", Financial 
BOSE pela yesh LO Si2 warts ¢2:1 


New 0O.S.A., subsec. 88(2)(a); New A.S.A., subsec 
SZC ACA): « 


Johnston, tsuprasns2ziae 3:26: 
Alboini, supra n.146 at 663. 


"Philip Morris Loses Bid for Breweries", Globe and 
Mai.L,. June..L2  -L9'69; 


"Formal Offer in Mail for Breweries Shares", Globe 
and. Mail, May 21, 1969, Bl. 


"Rothmans Rejects Philip Morris Bid for its Breweries 
Shares", Globe and Mail, May 24, 1969, Bl. 


"816,628 Shares Traded in Canadian Breweries", Globe 
and Mail, May 29, 1969, Bl. 


"Breweries Offer Raised to $15.00 by Philip Morris", 
Globe and Mail, May 30, 1969, Bl. 


Id. and "Dominion Securities Withdraws From Buying 
for Philip Morris", Globe and Mail, May eal, 919697. Bl; 
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300. 
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BUS. 


304. 
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306. 


307. 


308. 


309. 


310). 


Sales 
312), 


Sule. 


314. 


to 


SloDelandsMai), June. 6: £969,581. 


"Canadian Breweries Suffers Price Slump", Globe and 
Mail, June 7, 1969; "6 Million Shares in Breweries 
Ready for Mail Back to Owners", Globe and Mail, June 
34.1969. 


"Rothmans' 116 Million Winds Fight to Control 
Canadian Breweries", Globe and Mail, June G7 EOOO 7 tks 


"Philip Morris Loses Bid for Breweries", Globe and 
Mail, June 12, 1969. 


Forbes and Johnston, Canadian Companies and The Stock 


Exchanges (1980) 99. 


Merger. Report,, 7.36. 


see) O01d' 0, 5.A. sec. 110a, subsec. 109(2)(c); and 
subsec 82.9. 


Forbes, supra n.302 at 99. This resulted from the 
attempted take-over of Great Lakes Power Corp. by 
Acres Ltd. in 1972. See P. Mathias, Takeover (1976) 
ately. 


Forbes, id. 


For the complete story of the Abitibi-Price take-over 
see the book by Mathias, supra n.305. 


BVOOLN1 ;. supGba Ne Lao at bod, 


"How Abitibi Won Price - and Almost All Were Happy", 
Financial Post, Nov. 30, 1974, l. 


The 0.S.C. threatened to suspend trading LOL 15 days: 
"Rethinking Take-Over Rules: A Securities Chief's 
Lessons from Abitibi", Financial Post,. Dec. 28, 1974, 


ae 
"How Abitibi Won Price", supra n.309. 
"Rethinking Take-Over Rules", supra n.310. 


"Time to Spell Out Rules on Floor Bids", Financial 
Post, Nov. 30, 1974, 20. 


In fairness to the 0.S.C. there were other take-over 
bids effected through the stock exchanges at this 
time: the take-over of P.W.A. by National Trust 
acting for an undisclosed principay, the Alberta 
Government, in which a 97 percent position was 
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522. 


3256 


324. 


325. 


326. 


3213 


328. 


329%. 


achieved in about three days Goa ys eat Onn imp 
1974); and the take-over of Cornat Industries Ltd. by 
Canadian Forest Products in 24 hours (Oct. 21 and 225 
1974). It is also true, however, that the T.S.E. was 
learning from its experience because the 
Abitibi-Price take-over in Nov. 1974 was handled much 
better. It was the first time that the period for 
which the bid was to remain open had been negotiated. 


"Rethinking Take-Over Rules", supra n.310. 
Alboini, supra n.146 at 665. 
Bye ies 


"In the Matter of Bralorne Resources Limited", 1976 
Oost. Ob. 256 at 259 "and 26. 


Alboini, supra n.146 at 665. 

McRory,. Supra n.37 at 14. 

"Bralorne Resources Limited", supra n.318. 
Alboini, sttpra n. 46 “at 666. 


Good discussions of this take-over battle are found 
ins, Alboini, supra nwl46 at, G66; and Lovecchio, 
SUpra m.93 dat 5% 


Apparently some shares, less than five percent, were 


acquired on the Toronto Stock Exchange as a "normal 
course purchase". See: Alboini, supra n.146 at 667. 


Alboini, Id. 


"Requests for Comments on EXempcioneLor Takeover 
Bids Effected Through a Stock Exchange", O.S.C. 
Weekly Summary, week ending DULY LO Or. 


Id. at 3A; Alboini, supra n.146 at 668. See also the 
discussion in Lovecchio, supra n.93 at 9. 


The discussion of the bid that follows is from 
Alboini, supra n.146 at 668. 


Id. 
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Id.; Ontario Regulation 310/79. 


Toronto Stock Exchange General By-Law, Part XXIII, 
Sec. 4230112 


Las, Sec. 23 20a-. 
New (O1S 3A. 7 \secwnbd 3. 


Part AXIII Aisupharwnas3 1» 'stbséal e227 a0 lolrup See 
ALboini, suprasmsl46 at 680. 


Toronto Stock Exchange, Notice to Members No. 1919, 
Nov. 7, 1979, “Current Procedure for Take-over Bids, 
Issuer Bids and Insider Bids Through the Facilities 
of the Stock Exchange" at 6. 

cect. f/ 7. 

Id. at 4. 

ParlLexxt lt, suprain. o3), ‘SUubSEC. «23.03. 

tae, supsec.. 235.02(9) . 

tany SUDSEC. 125 80206).. 

Notice to Members, supra n.335 at 5. 

ay, 

New (O7S.As),. Subsec.. 89 @l)) 22Gb). 

New A.S.A., subsec. 131(1)(j). 

New (O.S.A., subsec. .88(1)(k) (ane 

See supra n.314. 

Baillie, supra n.258. 


In addition to a trend towards large institutional 
investors, exemplified by the increased size and 
market involvement of mutual and pension funds, it 
should be noted that in at least three of the 
examples used in Chapter V it was a complaint by a 


sophisticated investors or financial institution that 


prompted Commission action: 
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194. 


(1) the complaint by Canada Permanent Trust 
during the Abitibi-Price take-over; 


(ii) the complaint by Jack Daniels of Cadillac 
Fairview, and others of the same ilk, when 
ASC eweacguiredi28¢00f 1B. Gek.P.; cand 


(iii) the complaint by Dominik Dloughy, president 
of Maison Placement Canada Inc., concerning 
the adequacy of Turbo's follow-up offer for 
Merland. 


It appears, therefore, that sophisticated or institu- 
tional investors, who would probably be in the market 
regardless, may be the ones who are really taking 
advantage of provisions designed to attract the 
small, unsophisticated investor into the market. 
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